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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DONALD L. STARK,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8913863



)

STARK LEWIS COMPANY,
)
AWCB Decision No. 93-0111



)


Employer,
)
Filed with AWCB Anchorage



)
May 6, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )


On our own motion we scheduled a hearing on December 2, 1992, on the question of Defendants' failure to pay the cost of the Board's independent medical evaluation (IME) in this case which was performed by Douglas Smith, M.D. Defendants are represented by attorney Mark Figura.  Employee, who is representing himself, was present at the hearing.  Dr. Smith personally appeared at the hearing, and testified under oath.


Defendants contended we should recuse ourselves from determining the question of their payment of the cost of Dr. Smith's examination because we have an interest in this proceeding.  We orally ruled that it was appropriate for us to investigate and hear this matter.


We previously clarified the amount Defendants paid Dr. Smith for performing the IME.  Dr. Smith charged $143.00 for x‑rays, and Defendants did not dispute this amount, Dr. Smith charged $34.50 for processing and copying the report.  Defendants did not dispute this amount.  Dr. Smith charged $776.00 for the history and physical examination, the record review, and the report preparation.  Defendants paid Dr. Smith $365.67 for the history and physical examination, the record review, and report preparation, or $410.33 less than he charged.  Stark v. Stark Lewis Company, AWCB Decision No. 92‑0317 (December 16, 1992).  Therefore, the question before us is whether Defendants must pay Dr. Smith the additional cost of $410.33.


After taking Dr. Smith's testimony, considering the documents submitted by Defendants, and hearing Defendants' arguments, we continued the hearing to obtain additional evidence.  The additional evidence was obtained, and Defendants filed a supplemental brief.  The issue was ready for decision on April 22, 1993 after Defendants' brief was filed.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Dr. Smith testified he received over five pounds of medical records to review in this case.  These records were provided by our staff.  They were in bound sets, organized chronologically and numbered consecutively.  Dr. Smith testified his staff collated the medical records to answer the questions posed in the case.  There was no charge for his staff's time.


In his July 18, 1992 report he stated that he partially reviewed the medical records provided, noting "[a] large amount of those medical records had to deal with his shoulder status, but that apparently was not the question that you wish me to address."  At the hearing, Dr. Smith testified that it took him two hours and 10 minutes to review Employee's medical records, prepare the report and answer the questions.  Dr. Smith testified that he had to review all of Employee's medical records, although not all of them in detail, in order to decide which medical records had information related to Employee's cervical condition.


He charged $200.00 for the examination of Employee, which included taking his history and performing the physical examination.  The examination included using a goniometer to determine Employee's shoulder and cervical range of motions.  The charge for the examination is a standard charge.


Dr. Smith prepared an eight‑page report detailing Employee's history and the physical examination, reviewing the other studies and physicians, reports, giving his diagnostic impression, and answering the questions posed to him.  Our staff posed one main question which allegedly concerned Employee's chiropractic care for his cervical condition.  The question had four subparts, one of which was not concerned with chiropractic care.  Instead it was about Employee's ability to participate in vocational rehabilitation and return to work.  Dr. Smith also answered five questions posed by Defendants.  Three of Defendants' questions concerned the chiropractic care Employee had received.  One question asked about Employee's diagnosis, and one question asked for Dr. Smith's opinion regarding our frequency standards for similar treatments and the preponderance of the evidence.


Dr. Smith testified the fee he charges for examinations varies depending upon the complexity of the case, including such things as the length of time to do the record review, the rating, and make the report.  This variable charge is the same no matter for whom he does the examination, i.e., whether it's an attorney, an insurer, or the Board.  The hourly rate is $266.00 for the record review, rating and report.


He testified he charges less for Social Security and Veteran's Administration examinations because they are simpler and don't have a large file.  He also charges a lesser fee for these examinations because the intellectual process is not as complex.  Causation is not at issue, nor is a legal‑medical analysis required.


Defendants contend Dr. Smith's charges are unreasonable, and they should not be required to pay an unreasonable bill.  They contend other physicians do not charge as much as Dr. Smith.  They submitted an affidavit regarding charges they had paid for employer medical examinations (EME).  In this particular case, Shawn Hadley, M.D., had performed an EME in November 1991.  Defendants contend Dr. Hadley's charges for the EME in this case demonstrates the unreasonableness of Dr. Smith's charges.


Dr. Hadley is board certified in physical medicine and rehabilitation.  For the EME, she was asked to address whether Employee was medically stable, answer questions about his chiropractic care, and provide an impairment rating.  She provided a three page report and rated Employee's impairment.  She indicated Employee was medically stable and chiropractic care wasn't appropriate, but gave no reason for these responses.  The file size Dr. Hadley reviewed is listed in Defendants' affidavit as 497 pages.  Defendants paid Dr. Hadley $325.00 for the examination.


In connection with their initial brief, Defendants submitted a statement from Dr. Hadley saying she charged $325.00 for a limited examination, $575.00 for a comprehensive examination, and additional fees would apply if there were over one inch of medical records or if it was a particularly complex case.  The hourly fee for lengthy or complex cases was $200.00.  We have no evidence that Dr. Hadley has ever been selected to perform an IME for us.


Defendants provided information about the price they paid for other examinations Dr. Hadley had performed at their request.  In the Watson claim, the file was less than two inches thick.  She answered questions regarding medical stability and provided a permanent impairment rating.  Her charge was $575.  This is similar to most of the other claims she reviewed for Defendants.  The files were less than two inches thick, the reports were three to four pages long, and the charge was usually $575.00, except for the Zarozoa claim for which she charged $650.00.


J. Michael James, M.D., who specializes in physical and rehabilitative medicine, performed two examinations at Defendants' request.  In the Wyles case the file was 3/4 inch thick and he provided his diagnosis, and addressed issues of causation, medical stability, the impairment rating, and future treatment needs.  His report was two pages long, and he charged $659.00.  In the McDaniel's claim the file was three inches thick, and he addressed only the issue of medical stability and medication.  His report was four pages long and he charged $659.00. We have no evidence that Dr. James has ever been selected to perform an IME for us.


Defendants indicated in the Smedley case they paid Edward Voke, M.D., $809.00 for an EME.  Dr. Voke is board certified in orthopedic surgery.  The file was less than 3/4 inch thick and his report was three pages long.


Dr. Voke has also performed several IME’s for us.  Except for the Ulrich claim and the Stewart claim, all the medical records for the IME's were an inch or less thick.  His charge was either $550.00 or $650.00.  In Ulrich the file was one and 1/8 inch thick, or 242 pages.  He charged $650.00 for the IME.  In the Stewart claim the file was two inches thick, but the doctor may have also viewed a video tape of unknown length.  He charged $1,100.00 for the IME.


In response to our inquiry, Dr. Voke wrote to us that his usual and customary charge for a Board IME is $550.00.  However, he added, "I think the key here is usual and customary.  Many of the Board ordered IME's are not usual and customary, but are much more complex, in terms of more extensive record review and often narrative reports required by more than one party."


Defendants alternately contend Dr. Smith's charges are governed by AS 23.30.095(f) and are subject to regulation by 8 AAC 45.082(I) which requires the use of a fee schedule and payment at the lower of the actual fee or the 90th percentile of the schedule.


Defendants argue that Dr. Smith's IME must either be characterized as a medical service which is regulated under AS 23.30.095(f), or it must be a litigation costs incurred by an administrative agency which is reimbursed by a party.  Defendants contend there is an implied reasonableness standard in cost allocations by administrative agencies.  They also argue that, because Dr. Smith has performed more than $25,000 worth of Board IME's, competitive procurement is required by AS 36.30.320, unless his services are medical services exempted under AS 36.20.850(b)(4).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

First, we explain our oral ruling refusing to recuse ourselves from hearing the issue of payment of Dr. Smith's IME charges.  We find Employee filed a claim on November 27, 1991.  As a result of that claim, an IME became necessary under AS 23.30.095(k).  We find there is now a question regarding the payment of the cost of the IME performed under subsection 95(k).  We find that under AS 23.30.110 we "may hear and determine all questions in respect to the claim."  We find we have jurisdiction to hear this issue.


Under AS 44.62.330(a)(15) the Administrative Procedure Act applies to us "where procedures are not otherwise expressly provided by the Alaska Workers' Compensation Act." Under AS 44.62.450, a party may request the disqualification of a hearing officer or agency member.  However, under subsection 450(c) an agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case."  The disqualification of the agency members in this case would have prevented the existence of a quorum under AS 23.30.005(f).  Accordingly, we did not recuse ourselves.


Even if the statutory mandate not to recuse ourselves did not exist, and we considered only Defendants' basis for asking us to recuse ourselves, we still wouldn't do so.  We have no personal interest in the outcome of question.  We have no financial interest in the outcome, we have no personal relationship with Dr. Smith, and we personally aren't concerned whether or not Dr. Smith gets paid in full for his services.


Next we consider the question of the payment of the cost of Dr. Smith's IME performed under AS 23.30.095(k).  This subsection was effective July 1, 1988, and states in part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's treating physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


To establish a list of physicians the Board enacted 8 AAC 45.092.  The first step in being listed as a physician to perform IMEs requires the recommendation of a physician for the list by four qualified attorneys.  After receiving the proper recommendations, the Board provides an application to the physician, and asks the physician to provide certain information within 60 days.  If the physician does not comply, under 8 AAC 45.092(b)(7), we will not select the physician to perform Board medical examinations under AS 23.30.095(k).


The list compiled in accordance with AS 23.30.095(k) and 8 AAC 45.092 contains the names of two orthopedists, Dr. Voke and Dr. Smith.  Under 8 AAC 45.092(b)(7) six orthopedists are currently unable to perform Board IMEs.  They are Ross Brudenell, J. Paul Dittrich, John D. Frost, Robert Gieringer, Richard McEvoy, and Declan Nolan.


Under 8 AAC 45.092(f), only if we or our designee determine that the list of physicians does not include an impartial physician to perform the Board IME may a physician not on the list be selected to perform the examination.  Of course, a physician excluded under 8 AAC 45.092(b)(7) could not be selected in any event to perform the IME.


Because there are only two orthopedists on our list of physicians to perform Board IMEs, they will generally be selected to perform the evaluation unless they have a conflict and can't be impartial.  Of the two orthopedists on the list, the physician's availability to timely perform the evaluation is considered in selecting a physician.  Workers' compensation is to provide a speedy remedy.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).


Nothing in the Board's regulation on selecting a physician for an IME requires consideration of the physician's cost for the evaluations.
  We find Defendants' allegations that there is something improper in the way we select a physician to perform a Board IME is without merit as there is no evidence to support it, and the regulations have been followed in the selection process.


Defendants argue that a Board IME must be either a medical service governed by AS 23.30.095(f) or must be an administrative agency litigation cost that is allocated to the parties for reimbursement.  They give no reason why the cost of a Board IME must be put into one of these two categories.  We find by the clear language of the statute that it is in neither category.  We find it is in its own special category, that is, a "second independent medial evaluation.


AS 23.30.095(k) states:  "The cost of examination and medical report shall be paid by the employer."  Contrary to Defendants' assertion, we find the Board IME cost is not an agency cost that is allocated to a party.  The legislature has not left it up to us to allocate the cost; the legislature mandated that the employer would pay the cost.  Defendants erroneously cited 8 AAC 45.090(b) in support of their argument that a Board IME is agency cost.  This subsection is concerned with medical examinations which the Board directs for employees injured before July 1, 1988, and not Board IMEs required under subsection 95(k).


Because subsection 95(k) sets forth the rate to be paid for the Board IME, Defendants argument regarding the application of competitive procurement practice to the IME selection process also fails.  Assuming the competitive procurement law is applicable to the Board IME process, under AS 36.30.850(28) the expenditure would be exempt from the competitive procurement law because the rate to be paid for the Board IME is set by statute.  There is no need for the state to negotiate a contract with the IME physician regarding his fee; the law requires the employer to pay the cost.


Defendants also contended that the cost of a Board IME is governed by AS 23.30.095(f) and 8 AAC 45.082.  Subsection 95(f) provides:


All fees and other charges for medical treatment or service shall be subject to regulation by the board but may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board.  An employee may not be required to pay a fee or charge for medical treatment or service.


We find subsection 95(k) is not a medical service and is not governed by subsection 95(f).  Under subsection 95(k) we are selecting a physician for a "second independent medical evaluation," not for medical treatment or service.  The legislature chose a different term for the expenses incurred under each of the two subsections.  In subsection 95(f), the legislature referred to the "fees and other charges." In subsection 95(k), the legislature said the employer would pay "the cost."  We find this choice of different terms, when amending both subsections at the same time, demonstrates the legislature's reasoned and intentional decision to have the physician's cost for performing a Board IME to be outside the scope of subsection 95(f).  The Board's regulations also reflect this legislative interpretation and distinction.  In 8 AAC 45.082(I), the Board stated, "Fees for medical treatment are determined as follows:. . . ."  A Board IME is clearly not medical treatment.


From the evidence submitted by Defendants, we find they admitted subsection 95(f) does not apply to EMEs or IMEs.  According to Defendants, the total payable for an EME or a Board IME would be $365.67.  In all the cases about which Defendants provided information regarding the costs of EMEs or IMEs, all physicians charged more than $365.67, and Defendants paid the amount charged.


Further, even if 8 AAC 45.082(I) applies, under subsection 82(I)(2) fees are to be determined under the schedule compiled by Medical Data Research.  Defendants' did not submit the schedule from Medical Data Research, but submitted a report from Med Check.  The evidence regarding physicians' fees for EMEs and IMES calls into question the schedule used, or the manner in which the schedule was used, by Med Check.  Given the number of physicians charging in excess of $365.67 for EMEs and IMEs, we cannot understand why the 90th percentile of the cost data collected would equal only $365.67.


Defendants persisted in misrepresenting the question in this case by contending Dr. Smith's bill is $953.50 for his examination.  As we noted in our previous decision, Dr. Smith charged $143.00 for x‑rays, a cost which was not disputed, and $34.50 for copying charges, which was not disputed either.  This means his bill for the examination was $776.00.  Presumably, Defendants are contending Dr. Smith's bill of $776.00 for his examination and report is unreasonable.  Earlier we noted subsection 95(k) requires the employer to pay the physician's cost, and the legislature did not place a restriction on the cost.  However, for purposes of this decision, we will assume that reasonableness is an implicit restriction in the statute.


Defendants' initial brief was accompanied by statements from Dr. Frost, Dr. Brudenell, and Dr. Dittrich regarding their charge for IME's.  Because they are disqualified from performing IMEs we do not give their statements any weight.


Statements were provided from two other physicians who are on our list, namely, Woody Waldroup, D.C., and Louis Kralick, M.D., a neurologist.  They both charge $500 for Board IMEs.  Given their different specialty, we give slightly less weight to their statements.


Defendants contended that Dr. Hadley's charge of $325.00 for an EME in this case is relevant to the issue of the reasonableness of Dr. Smith's costs.  Although her specialty is different than Dr. Smith's, we shall consider her charges for purposes of this decision.


Defendants affidavit about doctors' fees is suspect because it lists Dr. Hadley as having reviewed 497 pages of materials in this case.  When Dr. Hadley examined Employee in November 1991, it would have been unlikely that she reviewed 497 pages of medical records.  That is the number of pages sent to Dr. Smith for review in July 1992, and Employee had continued to see physicians between November 1991 and July 1992.  It appears Dr. Hadley reviewed about 400 pages of medical records for the EME.


Furthermore, the statement submitted by Defendants from Dr. Hadley lists her charges as $325 for a limited examination.  Her charge for an extended examination would have been at least $525. 00.  We find Dr. Smith did an extended, and not a limited, examination.


Like Dr. Smith, Dr. Hadley charges extra if the medical records are more than one inch thick.  We find the records that Dr. Smith reviewed were more than one inch thick.  Her additional hourly rate is $200.00.  Dr. Smith's additional hourly rate is $266.00.  Although this is about 30 percent more than Dr. Hadley's charge, considering the fact that Dr. Smith is doing a Board IME rather than an EME, considering his additional years of experience and expertise, we do not find this increased hourly rate to be unreasonable.


Finally, we consider the information about the cost charged by the other orthopedist on our list.  Dr. Voke, like Dr. Smith, indicated that Board IMEs are often not usual and customary.  In the Ulrich case, Dr. Voke had one and 1/8 inch of medical records to review.  He provided a six page report.  Dr. Voke answered eight questions in the Ulrich case.  Four questions concerned the relationship of the condition to the injury.  Two questions concerned medical stability.  Two questions concerned chiropractic.  Dr. Voke charged $650.00 for the examination and report.  Comparing the two reports, we find Dr. Smith's report contains more details and more specifics about why he reached conclusions.


Considering Dr. Smith's credentials, the detailed analysis he provided in his report and all the other evidence in this case, we find Dr. Smith's cost for the Board IME was reasonable.  We find AS 23.30.095(k) requires Defendants to pay Dr. Smith's cost.  We will order Defendants to do so.


ORDER

Defendants do not dispute Dr. Smith's charge of $143.00 for x‑rays and $34.50 for processing and copying costs relating to the Board IME.  If they have not already done so, Defendants shall pay these charges.  In addition to these payments, Defendants shall pay Dr. Smith's cost of $776.00 for the Board IME examination and report.  If Defendants paid $365.67 for this portion of the Board IME as they indicated, they may credit the $365.67 against the $776.00 due.


Dated at Anchorage, Alaska this 6th day of May, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom



Rebecca Ostrom



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald L. Stark, employee / applicant; v. Stark Lewis Company, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 8913863, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of May 1993.



Flavia Mappala, Clerk
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Board regulations must be adopted by the full Board panel.  AS 23.30.105.  The Board regulation implementing subsection 95(k) did not make cost a factor to be considered in selecting a Board IME physician.  We find it would be inappropriate for this panel to add the physician's cost as a factor to be considered in selecting a 


Board IME physician.










