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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KENNETH C. BODE,
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9000016



)

ALASKA MEMORIAL SERVICES, INC.,
)
AWCB Decision No. 93-0113



)


Employer,
)
Filed with AWCB Anchorage



)
May 7, 1993


and
)



)

STATE FARM INSURANCE COMPANY,
)



)


Insurer,
)


  Respondents.
)



)

                                                                                        )


We heard this petition for modification in Anchorage, Alaska on April 8, 1993.  The employee was not present but attended the hearing telephonically.  He was represented by attorney Joseph Kalamarides.  The employer and insurer were represented by attorney James Bendell.  We closed the record when the hearing concluded.


ISSUES

1.  Whether we made a mistake of fact when we assumed that Edward Voke, M.D., measured the employee's loss of range of motion with an inclinometer, in his determination of a permanent partial impairment rating.


2.  Whether to grant the employee's petition to modify based on mistake of fact.


3.  Whether (assuming benefits are awarded) to grant a delay in requiring payment of permanent partial impairment benefits so the employee can clarify his child support obligations.


FINDINGS OF FACT AND CONCLUSION OF LAW

AS 23.30.130(a) provides:


(a)  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Regulations 8 AAC 45.150(d) and (e) state:


(d)  A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail


  (1)  the facts upon which the original award was based;


  (2)  the facts alleged to be erroneous, the evidence in support of the allegations of mistake; and . . .


  (3)  the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e)  A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.


In Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974), the Alaska Supreme Court quoted from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971)(interpreting an analogous section of the Longshore and Harbor Worker's Compensation Act, stating:  "The plain import of this amendment [adding "mistake in determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court stated further:


The concept of mistake requires careful allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt."  3 A. Larson, The Law of Workmen's Compensation, Section 81.52, at 354.8 (1971).


Although the Board "may" review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a). Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keeffe v. Aerojet‑General Shipyards, Inc., supra.

Rodgers, 522 P.2d at 169.


In the initial decision in this matter (filed September 18, 1992), we concluded the employee had a zero percent impairment rating, and we denied and dismissed his claim for an award of permanent partial impairment benefits.  In deciding the impairment issue, we relied on the rating provided by Edward Voke, M.D., the physician selected under AS 23.30.095(k).


We favored Dr. Voke's opinion over those of the employee's physician (Samuel Schurig, D.O.), and the employer's physician (Donald Peterson, M.D.).  Dr. Schurig rated the employee at five percent impairment.  However, we found his rating flawed because he used a goniometer to measure loss of range of motion.  The goniometer is no longer an accepted measuring device for this purpose. See AMERICAN MEDICAL ASSOCIATION, Guides to the Evaluation of Permanent Impairment, Third Edition at 94A (1988) (AMA Guides).  We did not discuss Dr. Peterson's rating except to state he found a certain lack of forward flexion.  Dr. Peterson rated the employee's impairment at four percent.


The petitioning employee contends we made a mistake of fact when we assumed that Dr. Voke measured the employee's loss of range of motion with an inclinometer.
  In a letter dated February 23, 1993, Dr. Voke discussed our assumption:


I did not utilize an inclinometer for the reasons mentioned in the conclusions submitted as part of the Independent Medical Evaluation of 2‑18‑92.  If an inclinometer evaluation is provided this gentleman today, and does indeed indicate a certain percentage of whole body loss, then I would certainly appreciate if someone could explain to me just exactly how this percentage loss would suggest that he has a permanent impairment.  As mentioned in the conclusions, there was no indication, both on the history or the physical examination plus the MRI, that he presented with a permanent partial impairment secondary to the injury.  In conclusion, it will have to be another examiner or someone else's opinion as to whether or not he needs an inclinometer reading and secondly, if the reading is significant.


Based on this letter, we find we made a mistake of fact when we assumed the doctor utilized an inclinometer in calculating the employee's permanent impairment.  We must next determine whether this mistake warrants a modification of our September 18, 1992 decision on permanent impairment.


In our September 18, 1992 decision at 3‑4, we stated:


Dr. Voke asserted there was no evidence of a permanent impairment.  Dr. Voke stated there was no evidence of permanent changes on the "plain films" taken, and the employee did not demonstrate any neurological or measurable objective impairment.  Regarding Dr. Peterson's rating, Dr. Voke stated:  "I just do not believe that a slight lack of forward flexion really means a great deal, and it certainly does not translate into a permanent impairment or permanent anatomic or physical loss."  (Voke February 18, 1992 report at 4).


In his July 26, 1991 report at 7, Dr. Peterson discussed permanent impairment:


Based solely upon the AMA Guides to the Evaluation of Permanent impairment, Mr. Bode would be assigned a 4 percent impairment of the whole person based upon a slight loss of lumbar flexion.  Attributing this to the January 1, 1990, injury, however, is problematic as we had no preinjury measurements.  The measurements obtained today do meet the positional validity criteria.  In my opinion, Mr. Bode sustained a mild lumbosacral strain only, and this 4 percent figure is questionable.

The doctor added there was no evidence of a preexisting condition.  He later wrote that he was unable to state with a reasonable degree of medical certainty that the four percent rating was "directly attributable" to the January 1, 1990 injury.  (Dr. Peterson August 17, 1991 letter to James Bendell).


The employee asks us to modify our decision by awarding him either the four percent rating by Dr. Peterson, or the five percent rating by Dr. Schurig.  He points out that Dr. Schurig believes the employee's five percent rating is justified in part because his condition meets the requirements for ratings on specific disorders found at page 73 of the AMA Guides, Table 49, II B, which indicates a five percent whole person rating is applicable for conditions which include an "[u]noperated (intervertebral disc or other soft tissue lesion) with medically documented injury and a minimum of six months of medically documented pain, recurrent muscle spasm or rigidity associated with none‑to‑minimal degenerative changes on structural tests."  (Dr. Schurig November 25, 1991 letter to Joseph Kalamarides).  He argues that if we decline to use one of these ratings, we must order another independent medical examination.


The employer asks us to accept the opinion of Dr. Voke, our own independent medical examiner.  If not, the employer also contends we need to get a proper rating with inclinometer measurements since we did not get what we asked for in the first place.


We find that absent the inclinometer measurements, we cannot give full weight to Dr. Voke's impairment rating.  The AMA Guides at 71 state:  "Evaluation of impairment of the spine involves both diagnosis‑related factors (i.e., structural abnormalities), and musculoskeletal/neurological factors that require physiologic measurements."  From this statement in Section 3.3, and the instructions that follow, we find that a physician performing an impairment rating must first determine whether an employee has a specific disorder of the spine, as described in Table 49 of the AMA Guides.  Secondly, the physician must perform a series of measurements to test regional range of motion and obtain impairment percentages due to abnormal motion or ankylosis for each specific movement.  In reviewing the AMA Guides, we did not find any instructions which allow a physician to vary from this specific methodology.


In this case, Dr. Schurig rated the employee at five percent permanent impairment based solely on Table 49.  However, by testing range of motion with a goniometer instead of an inclinometer, he did not measure range of motion in accordance with the guidelines.


Dr. Peterson measured the employee's range of motion in accord with the AMA Guides, finding a four percent rating, but he did not discuss Table 49.  Finally, Dr. Voke admitted he did not use an inclinometer to make the measurements, and he did not mention whether any disorder in Table 49 was applicable.


After reviewing the evidence in the record and the AMA Guides, and after considering the parties' modification arguments, we find we must modify our September 18, 1992 decision regarding permanent partial impairment.  We find each of the three physician's impairment ratings deficient in some respects.  However, we find certain aspects of the ratings of Dr. Schurig and Dr. Peterson valid for calculating the employee's permanent partial impairment.


First, we find we must find Dr. Peterson's rating provides an appropriate rating for the required range of motion measurements.  In that vein, we find the doctor's four percent rating for loss of range of notion should be used in calculating the whole person rating.


Secondly, we find Dr. Schurig's rating should be accorded more weight than granted in our previous decision.  Although he failed to measure the employee's range of motion in the required manner, he gave the employee a five percent impairment rating based solely on Table 49 of the AMA Guides.  We find that in his November 25, 1991 letter, Dr. Schurig's five percent rating was based on the employee having a soft tissue lesion, with at least six months of medically documented pain or recurrent muscle spasm with none to minimal degenerative changes on structural tests.  We find this rating consistent with the evidence.


Finally, we find it appropriate to combine the range of motion rating by Dr. Peterson and the Table 49 rating by Dr. Schurig.
  Accordingly, we find the combined tables indicate the employee's whole person rating for this injury should be nine percent.  The employer shall pay the employee a permanent partial impairment award based on a nine percent rating.  The award is $12,150 ($135,000.00 X .09).


In the underlying request for a permanent partial impairment rating, the employee requested an award of actual attorney's fees.  We find the employer controverted the employees request for an award of permanent partial impairment benefits, and the employee retained an attorney who successfully prosecuted his claim.  We therefore award benefits under AS 23.30.145(a).


The employee's attorney submitted an affidavit of fees prior to the first hearing in this matter.  We want the employee to resubmit an updated affidavit of fees which includes the earlier affidavits and the time spent in this modification proceeding.  The employee shall file a copy with us and serve the employer with the affidavit of fees within seven days of the date of this decision.  The employer shall then have seven days to review the fee affidavit and file his written objections, if any.
  The employee then has three days to submit a reply.  We retain jurisdiction to award the fees.


ORDER

1.  The employer shall pay the employee $12,150.00 for permanent partial impairment benefits.


2.  We retain jurisdiction to award attorney's fees.  The parties shall proceed in accord with this decision.



Dated at Anchorage, Alaska this 7th day of May, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson



M.R. Torgerson



Designated Chairman



 /s/ Robert W. Nestel



Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kenneth C. Bode, employee / applicant; v. Alaska Memorial Services, Inc., employer; and State Farm Insurance Company, insurer / defendants; Case No. 9000016; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of May, 1993.



Dwayne Townes, Clerk
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See, Bode v. Alaska Memorial Services, Inc., AWCB No. 92�0228 September 18, 1992) at 4, n.3.





We find no specific indication in either AS 23.30.190 or 8 AAC 45. 122 that we must base a determination of permanent impairment solely on the rating of one physician.  In our view, the final rating should, as much as possible, accurately reflect the appropriate analysis required under the AMA Guides.  In some cases, such as this one, the final rating may require us to combine the analysis of more than one of the rating physicians.





We recognize Dr. Peterson stated he could not directly attribute the rating to the employee's work injury.  However, we find there was no pre�existing impairment, and in our initial decision we found the employee's condition work�related.  Regarding Dr. Voke's rating, we find it lacks the required inclinometer measurements and any specific discussion of Table 49 (although the doctor may have felt Table 49 was inapplicable and did not require discussion).





Again, we believe section 3.3 of the AMA Guides requires both measurements and an analysis of disorders in Table 49.  Ratings of the spine should contain both these factors.





The employer had asserted the employee should not be awarded any fees beyond the statutory minimum.










