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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID REARICK,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9211745



)

ENGINEERED FIRE SYSTEMS, INC.,
)
AWCB Decision No. 93-0125



)


Employer,
)
Filed with AWCB Anchorage



)
May 20, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this appeal of a decision of the Reemployment Benefits Administrator (RBA) on April 22, 1993 in Anchorage, Alaska.  The employee was present and represented himself.  The employer and insurer were represented by attorney Rhonda Reinhold.  The record closed when the hearing concluded.


ISSUE

Whether the March 25, 1993 decision of the Reemployment Benefits Administrator was an abuse of discretion.


EVIDENCE SUMMARY

The employee sustained a severe right bicondylar tibial plateau fracture, and a shoulder injury on June 12, 1992 while working as a fire extinguisher service technician for the employer.
  The accident occurred when the valve 'mechanism broke off of a halon tank he was filling, and the tank "took off," striking him in the leg.  The leg injury required immediate surgery for debridement, irrigation, open reduction and internal fixation.  The surgery was performed by his treating physician, Michael Eaton, M.D.


On September 15, 1992, Dr. Eaton wrote the RBA and stated:  "There is a significant possibility that this patient will be permanently unable to return to work requiring prolonged standing and walking.  It may not be possible to make a determination in this regard until 12‑18 months following the index injury."


Under Dr. Eaton's care, the employee experienced a normal recovery from the leg injury until approximately September of 1992 when he developed a deep tissue infection which eventually required additional surgery.
  The employee has not been released to work by Dr. Eaton.


The employee has also received treatment from Robert Bundzten, M.D.  Dr. Bundtzen submitted several physician's reports which indicate the employee has not been released for work, the employee is not medically stable, and the need for rehabilitation is undetermined.


The RBA assigned rehabilitation specialist Kathy Williams to perform an eligibility evaluation.  The report, dated February 22, 1993, was filed on February 26, 1993.


In her report, Williams stated she submitted two job descriptions to Dr. Eaton for review.  These descriptions, taken from the "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODOT) ," included Fire Protection Engineering Technician and Fire Extinguisher Repairer.  According to Williams, these positions, and the position of Fire Extinguisher Service Technician most closely resemble the employee's job at the time of injury.
  In addition, Williams presented the doctor with a physical capacities form, but the doctor did not complete it, and she did not request completion in any follow up work.


The employee testified that he reviewed the SCODOT job descriptions, and each differs in a major respect from his actual duties.  He indicated that whereas these jobs appear to require little if any standing or walking, he is required to walk a lot and stand a lot in performing his usual job duties.  He testified that on some work days, he literally walks "miles."


According to Williams, evaluation report at four, Dr. Eaton did not release the employee to work at either of the above positions.  Further, Dr. Eaton estimated the employee would not be medically stable until January 1994, and the employee would have a permanent impairment.  Williams stated the doctor did not predict the extent of the employee's physical capacities. (Williams report at seven).


Williams also contacted the employer regarding the availability of modified work for the employee.  The employer stated none was available.  Moreover, Williams stated the employee had not participated in a rehabilitation program previously.


Williams reviewed the employee's work history during the ten years before his work injury.  She concluded he performed only the duties of fire extinguisher service technician.


In her summation, Williams recommended ‑ that the employee's eligibility determination "be suspended until the date of medical stability."


Douglas Saltzman, the Reemployment Benefits Administrator (RBA), issued an eligibility decision on March 25, 1993.  In it, Saltzman found the employee eligible for two reasons: 1) The evaluating rehabilitation specialist's recommendations; and 2) The disapproval by the employee's doctor of the two SCODOT job descriptions.  In addition, the RBA stated:


The employer has requested that further labor market information be explored to determine if there are other jobs you could return to.  After reviewing the request I do not find sufficient evidence to warrant further consideration because of the doctor's disapproval of two jobs and no conflicting evidence in terms of a prediction of physical capacities.  Your employer is not able to offer you alternative employment and you have not been rehabilitated in a prior claim.  Finally a permanent impairment is expected.  For these reasons, you are determined eligible for benefits.


The employer timely appealed the RBA’s decision.  The employee did not oppose the employer's arguments on appeal.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer asserts the Reemployment Benefits Administrator (RBA) abused his discretion by finding the employee eligible for reemployment benefits.  The employer argues that the RBA's decision was "manifestly unreasonable" given the lack of evidence regarding a prediction on physical capacities, the evaluating rehabilitation specialist's recommendation to suspend a decision until medical stability, and Dr. Bundtzen's inability to predict whether reemployment benefits would be needed or not.  The employer argues there is no medical or other evidence to support

the RBA's decision.  Finally, the employer asserts the employee will not be adversely affected because he continues to receive temporary total disability benefits.


Abuse of discretion occurs if the RBA issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (footnote omitted).  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  A reviewing court (the workers' compensation board, in this instance) must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).


AS 23.30.041(e) provides:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of occupational Titles:  for


(1)the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


In addition, AS 23.30.041(f) states in pertinent part:


(f) An employee is not eligible for reemployment benefits if


(1) the employer offers employment within the employee's predicted post‑injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;


(2) the employee has been previously rehabilitated in a former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or


(3)at the time of medical stability no permanent impairment is identified or expected.


After reviewing the record, we agree with the employer that the RBA's March 25, 1993 eligibility determination was manifestly unreasonable.  We find no evidence in the record to support the RBA's decision determining the employee eligible.


Contrary to the RBA's assertion, the rehabilitation specialist did not recommend the employee be determined eligible for benefits.  She recommended the decision be postponed until the employee reached medical stability.  Further, we find no evidence that any physician has provided a prediction of physical capacities for the record.
  We find Dr. Eaton's September 15, 1992 letter to the RBA is clearly conjecture, and not a prediction.


Moreover, Dr. Eaton's opinion, that the employee could not return to work in the two job capacities described in the SCODOT, was not a prediction.  He simply declined to approve a release of the employee to those positions.
  A determination under AS 23.30.041(e) cannot be made until a physician makes a valid prediction.


The RBA also found the employee eligible because a permanent impairment was expected.  However, AS 23.30.041(f)(3) states an employee is not eligible if, at the time of medical stability, no permanent impairment is identified or expected.  Medical stability is not expected until January 1994.  Clearly, a determination under AS 23.30.041(f)(3) cannot be made until January 1994.


For the above reasons, we conclude the Reemployment Benefits Administrator abused his discretion in determining the employee eligible for reemployment benefits.  We remand this matter to the RBA for a decision to be made in accordance with AS 23.30.041(e) and AS 23.30.041(f).


ORDER

The Reemployment Benefits Administrator abused his discretion under AS 23.30.041.  His March 25, 1993 eligibility decision is reversed and remanded.


Dated at Anchorage, Alaska this 20th day of May, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ S.T. Hagedorn


S.T. Hagedorn, Member



 /s/ Jeffery Wertz


Jeffery Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Rearick, employee / applicant; v. Engineered Fire Systems, Inc., employer; and Alaska National Insurance Company, insurer / defendants; case No. 9211745; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of May, 1993.



Flavia Mappala, Clerk
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    �Robert Bundtzen, M.D., described the condition as "shattered tibia, broken fibula. . . .and broken left shoulder."  (Bundtzen November 3, 1992 report).


    �It appears Dr. Eaton performed this surgery.  The employee was also examined or treated several times by Robert Bundtzen, M.D., who submitted physician's reports which stated "see attached" in the remarks section.  However, none of the reports contains any attachments.


    �Williams never explained why she did not present the description for Fire Extinguisher Service Technician to Dr. Eaton for review.  He report did not contain a description for this position.


    �We agree with the RBA there is "no conflicting evidence in terms of a prediction of physical capacities."  We infer from this statement that the RBA concluded there was a prediction.  However, we find there is not conflict because there is no evidence of a prediction.


    �This case once again illustrates the sometimes significant disparity between a job description, taken from SCODOT, which theoretically fits the employee's job duties or work history, and the actual job requirements the employee performed while on the job.  This disparity can ultimately affect the employee’s eligibility for reemployment benefits because AS 23.30.041 requires eligibility to be based on the SCODOT description of job duties rather than the employee’s actual job duties, when the two differ.  For example, in this case the employee’s doctor could at some point approve a release for the employee to the SCODOT descriptions side neither requires much standing or sitting.  However, the doctor may at the same time decline to release the employee back to his actual job�at�injury because he is unable to withstand that job’s more rigorous standing and walking requirements.  Nonetheless, the employee could be deemed ineligible for reemployment benefits because he can perform the job as described in the theoretical SCODOT.  Under this troubling scenario, application of the SCODOT descriptions would prevent the employee from getting the very reemployment benefits he needs.







