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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT STUCKEY,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9203341



)

INTERNATIONAL SUPERIOR SVCS, INC.,
)
AWCB Decision No. 93-0126



)


and
)
Filed with AWCB Fairbanks



)
May 20, 1993

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


We decided this petition for modification based on the written record.  The employee was represented by attorney William Soule; attorney Michael Budzinski represented the petitioners.  The record closed when we next met on May 11, 1993, after the time had passed for filing all briefs,


In our March 18, 1993 decision and order (D&O), we found the employee entitled to an award of penalties, interest, attorney fees and costs arising from a delay by the insurer in payment to the employee of a PPI lump‑sum payment.  In reaching our conclusion that a penalty was appropriate, we stated:


After reviewing the facts of this case, we find that imposition of a penalty is warranted in this case.  Neither the employee nor the employer requested that the reemployment administration provide an eligibility evaluation, as required by AS 23.30.041(c).  Here the defendants attempt to use a general statement of "interest" in reemployment benefits to deny paying lump‑sum PPI benefits under section 190.  Nevertheless, according to the interview transcript; the defendants did not urge the employee to send in a request for evaluation; nor did they request an evaluation, as permitted in section .041(c).  We have no doubt that after the expiration of the 90‑day window period for requesting such an evaluation, the defendants would argue the request was untimely filed, despite the employee's general statement of "interest."


In sum, we find the defendants cannot be allowed to benefit from "both sides of the same coin."  We find that since no request for an evaluation has been filed, no reemployment plan is possible, so the defendants must timely pay the required PPI lump‑sum.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


 AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation... whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme Court discussed 9130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet‑General shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly now evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The Court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).


Although the Board 'may' review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a).  Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keeffe v. Aerojet‑General Shipyards, Inc., supra.

Id. at 169.


Attached to their petition, the petitioners supplied a copy of a June 19, 1992 letter to Reemployment Administrator (RA) Doug Saltzman from Senior Claims Examiner Alicia Thurman.  In the first sentence, she stated, "I am requesting at this time that you please assign a vocational rehabilitation counselor to Mr. Stuckey's case as his doctor is predicting he probably will not be able to return to his normal occupation as a catering manager due to his injury of 1‑2‑92."


Upon further review of our file we found the original June 19, 1992 letter to Doug Saltzman from Ms. Thurman.  We also found that on August 31, 1992 and September 15, 1992, in the course of sending the PPI lump‑sum payment, Ms. Thurman send additional letters to the R A stating she wished to withdraw her request for assignment of a "vocational counselor".  Our March 18, 1993 D&O awarding penalties was based on our conclusion that no reemployment benefits had been requested by either party.  Upon further reflection on the record, we find we made a mistake in determination of fact.  Moreover, since this mistake was the basis of our conclusion that penalties are payable, we find this conclusion must be reversed.  Although we suggest that in the future parties clearly highlight any documents requesting an eligibility evaluation, we apologize for our oversight in this case and the inconvenience it has caused the parties.


In short, we find there is no statutory requirement that an insurer file a notice of controversion of a PPI lump‑sum benefit once an eligibility evaluation has been requested under AS 23.30.041(c). See AS 23.30.190(a).  In this case, we hereby modify our March 18, 1993 D&O to reflect that the petitioners did request an eligibility evaluation.  Accordingly, we conclude the employee's claim for penalties must be denied.


ORDER


1.  The petitioner's petition for modification of our March 18, 1993 D&O is granted.


2.  The employee's claim for penalties, interest, attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this 20th day of May, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Ray Kimberlin


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Stuckey, employee / applicant; v. International Superior Svcs., employer; and Industrial Indemnity, insurer / petitioners; Case No. 9203341; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 20th day of May, 1993.



Cathy D. Hill, Clerk
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