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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES N. IDEMA,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8911862



)

HOTEL CAPTAIN COOK,
)
AWCB Decision No. 93-0127



)


Employer,
)
Filed with AWCB Anchorage



)
May 24, 1993


and
)



)

INDUSTRIAL INDEMNITY COMPANY
)

OF ALASKA,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This matter came before us on April 23, 1993, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph Kalamarides.  The employer and its insurer (employer) were represented by attorney Michael A. Budzinski.  The record closed at the conclusion of the hearing.


ISSUES

1. Is the employee entitled to past and further medical expenses paid by the employer because the work he performed for another employer, in the spring of 1991, neither caused a new injury nor aggravated his pre‑existing condition?


2. Is the employee entitled to attorney's fees and costs in the amount of $2,078.40?


FACTUAL BACKGROUND

At the beginning of the hearing, the attorneys stated that, in order to take less of our time, they had entered into a stipulated statement of facts consenting to the issuance of a decision and order in accordance with 8 AAC 45.050(f)(1).
  We commended the attorneys for their efforts to facilitate administrative economy and base our findings upon the following stipulated facts.


1. On May 10, 1989, the employee sustained an injury to his lumbar spine, specifically a herniated nucleus pulposus at the L4‑5 level on the left while in the course and scope of his employment for the Hotel Captain Cook.


2. On October 18, 1989, the employee underwent a suction discectomy performed by Dr. Richard Garner at the L4‑5 and L5‑S1 levels.  His pre‑operative diagnosis was herniated nucleus pulposus and degenerative disc disease.


3. While the employee initially did very well following the suction discectomy, by December 7, 1989 he began to reexperience burning pain down into his left leg.


4. On January 31, 1990, the employee underwent a microlaminectomy at the L4‑5 and L5‑Sl levels with disc excision.  This surgery was also performed by Dr. Richard Garner.


5. On May 30, 1990, the employee had reached medical stability within the meaning of the Alaska Workers' Compensation Act and was rated as suffering from a 30% permanent partial impairment of the whole man.  At the time of this rating and thereafter the employee indicated unequivocally that he did not wish to be involved in a vocational rehabilitation program.  The employee was released to return to medium capacity work.


6. On August 16, 1990, the Alaska Workers' Compensation Board approved a Compromise and Release agreement which provided that the employee waived his right to assert any claims for additional benefits excepting medical and related benefits arising from or necessitated by the May 10, 1989 injury.  In the Compromise and Release the employer reserved the right to contest liability for any future medical expenses.


7. As part of the employee's Compromise and Release he waived any claim for vocational rehabilitation assistance.


8. Between June 12, 1990 and June 27, 1991, the employee sought no medical treatment which he ascribed to the May 10, 1989 incident.


9. On May 23, 1991, the employee, upon his own request, was released to return to his regular work by his treating physician, Dr. Richard Garner.


10. The employee reported to Dr. Garner at the time that he requested a full work release, that he was experiencing left leg pain in connection with moderate laboring jobs.


11. On June 27, 1991, the employee reported to Dr. Garner that he was experiencing leg cramps at night, particularly when he was active.


12. On July 25, 1991, the employee reported to Dr. Garner that he still had persistent pain in his left posterior calf and lateral toes of his foot, particularly after he had worked a "long day."


13. On September 25, 1991, the employee filed a new application for adjustment of claim wherein he sought a determination that the employer was responsible for his ongoing medical expenses which had been controverted.


14. On November 6, 1991, an employer medical evaluation was performed on the employee by Dr. J. Michael James.  Dr. James' opinions are as follows:


a. The employee sustained a new injury arising out of the course and scope of his employment during the spring of 1991 resulting in the development of either a facet syndrome and/or some mild root irritation based upon the fact that the employee had been asymptomatic since the summer of 1990 and did not begin to have problems until he returned to work in positions requiring the same physical demands as those at the time of his original injury.


b. Dr. James does not believe that any further surgery would be helpful in relieving the employee's symptoms.


c. It is the opinion of Dr. James that the employee's ongoing medical expenses should not be the responsibility of the employer since they stem from an attempt on the employee's part to engage in activities that exceeded his physical limitations thus causing additional injury to an already weakened back.


15. On December 11, 1991, the employee requested the Board to order an independent medical evaluation.


16. The Board acceded to the employee's request and directed that
Dr. Edward Voke perform an independent medical evaluation which was conducted on February 15, 1992.  Dr. Voke's opinions are as follows:


a. The employee suffered a new injury or substantial aggravation of his preexisting condition arising out of the odd jobs he began performing in the spring of 1991.


b. Dr. Voke's opinion is based, in part, on the absence of any changes in the employee's MRI and electrodiagnostic testing which were performed in the spring of 1991.  Dr. Voke indicated that he would have expected changes in these tests if, in fact, the employee was suffering a reoccurrence of the symptoms he initially experienced after the May 10, 1989 injury.


c. Dr. Voke's opinion is also based on the fact that the employee had been released to return to his regular work, had been declared medically stationary and had received a permanent impairment rating.


d. Dr. Voke is further of the opinion that additional surgery is contraindicated.


17. The employee's treating physician, Dr. Garner, disagrees with both Dr. James and Dr. Voke.  Dr. Garner's opinions are as follows:


a. The symptoms the employee began experiencing in the spring of 1991 are simply a continuation of the problems he began experiencing following his injury on May 10, 1989.


b. Dr. Garner believes that the employee may be suffering from facet syndrome and/or nerve root scarring and possibly a small degree of instability at the L4‑5 and L5‑S1 levels.


c. Dr. Garner does not believe that the employee requires any further surgery.


d. It is Dr. Garner's opinion that the May 10, 1989 incident continues to a substantial factor in causing the employee's symptoms.


18. The employee worked a number of jobs in the spring of 1991, including but not limited to:


a. Yard work for Penguin Plumbing Electric, Inc.;


b. Light laboring work for RCC Construction Company;


c. The design and painting of a fence for the Salmon Bake owned by Don Smith, wherein he oversaw the work of 3‑4 other laborers who did the heavy work ‑‑ duration three weeks;


d. Yard work and light painting for Don F. Smith.


19. The employee does not recall sustaining a new injury or any specific aggravation of his pre‑existing condition during the spring or summer of 1991.


20. The outstanding medical expenses that‑the employee has incurred that have been submitted to the carrier and which remain unpaid are as follows:

Date
Provider




Amount
6/27/91
Anchorage Fracture and Orthopedic
Clinic

$52.00

7/25/91
Anchorage Fracture and Orthopedic
Clinic

$52.00

10/22/91
Lake Otis Pharmacy


$13/22



TOTAL

$117.22


At the hearing, Idema testified regarding the consequences of his 1989 injury.  He stated that the two surgeries helped his back and right leg pain.  However, he testified that the left leg pain continued to get worse.  Idema said that as time went on he started experiencing a burning sensation in the leg and hip.  Also he testified that his left leg kicks or thrashes uncontrollably at times.  Sometimes, he said, he cannot get out bed or pick his leg up because it is numb.  Idema testified that Dr. Garner prescribed Flexural which provided some relief from the thrashing and pain.  He stated that he had to stop using this medication because he did not have the money and the employer would not pay for it.


When asked why he did not seek medical treatment between June 1990 and June 1991, Idema responded that it was his impression from Dr. Garner and other physicians that no more could be done and he would just have to live with it.  He said that he also followed Dr. Garner's suggestions and kept packs on his leg, soaked it, and did not over use it.  He also stated that during this period he did home exercises which seemed to help somewhat.


The employee testified that on May 23, 1991, he went to Dr. Garner for a work release because he needed to work because he and his wife were out of money.  Idema said his wife could not work because she had to stay home and help him.  He stated that after obtaining the work release, he painted the inside of a house and a fence, washed windows, and raked a couple of lawns.  Idema classified these jobs light duty "odd jobs" and each only took about one half day to complete.  The employee testified that he did nothing performing these jobs that reinjured his left leg or make it feel any differently.  He also noted that because of the deep concern he has for his leg condition, he was very cautious while working.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(17) provides in part that "injury" means "accidental injury or death arising out of and in the course of employment."  The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions. See, Burgess Construction Co.  v. Smallwood, 623 P.2d 312, 316 (Alaska 1991) (Smallwood II); Thornton v. Alaska Workmens' Compensation Board, 411 P. 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."  Smallwood II, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597‑98 (Alaska 1979).  A causal factor is a legal cause if "'it is a substantial factor in bringing about the harm' or disability at issue." (Id.)


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  State v. Abbott, 498 P.2d 712, 272 (Alaska 1972); Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim. "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco. Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  With regard to medical evidence, Professor Larson states:


In compensation law, the administrative‑law-evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony ‑ the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.


To appraise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgment on the relation of the employment to the injury, or relation of the injury to the disability, without analyzing in medical terms what the circumstances, awards may be made when medical evidence on there matters is inconclusive, indecisive, fragmentary, inconsistent, or even nonexistent.

2B Larson Workmens' Compensation Law. §79.50‑51 at 15‑426‑428 (citing Employers Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Smallwood II, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, Inc., 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." (Id. at 869).  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. (Id. at 870).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


Based on this discussion, our first point of inquiry is to determine whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's current left leg problems and his work related injury he suffered on May 10, 1989.


Based on the reports of Dr. Garner, we find that the employee's present condition was not caused or aggravated by the odd jobs he did in the spring of 1991. Instead, we are persuaded by Dr. Garner's opinion that the May 10, 1989 injury continues to be a substantial factor in causing the employee's present condition.  Accordingly, we find that the presumption of compensability attaches to Idema's claim that the work done in 1991 did not cause or aggravate his pre‑existing condition.


The next question is whether the employer has come forward with substantial evidence that the employee's present condition was caused or aggravated by the work the employee did in 1991.


We find that the employer has presented affirmative evidence showing that the work the employee did in 1991 either caused a new injury or aggravated his pre‑existing condition.  Dr. James examined Idema in the summer of 1990 for the purpose of establishing a permanent partial impairment rating.  He also examined the employee on November 6, 1991 at the request of the employer.  Dr. James believes that because the employee was asymptomatic before the spring of 1991, the odd jobs he did must have caused a new injury or aggravated his pre‑existing condition.  The doctor noted that Idema's work in the spring of 1991 exceeded his physical limitations and were the same as the physical demands required in 1989.


Dr. Voke also thinks Idema suffered either a new injury or an aggravation of his pre‑existing condition in the spring of 1991.  He based his opinion on two factors.   First, the doctor could not find any changes in the employee's  and electrodiagnostic testing which he would expect if the employee suffered a reoccurrence.  Second, Dr. Voke relied on the fact that the employee had been released to his regular work, had been found medically stationary and had been given a permanent partial impairment rating.


Having determined that the employer has come forward with substantial evidence to overcome the presumption of compensability, we must next decide if the employee has proven all elements of his case by a preponderance of the evidence.


Having carefully reviewed all the evidence in this case, we find that Idema did meet his burden of proof in this regard.  This finding is based on two primary factors.  First, Dr. Garner, the employee's treating physician, believes that the symptoms he began experiencing in the spring of 1991 were simply a continuation of the problems he had after his injury in May 1989.  We acknowledge the fact that it had been a year since Dr. Garner had examined Idema.  However, Dr. Garner had been his treating physician through two surgeries and, therefore, very familiar with Idema’s original condition and how it might affect him in the future.


Second, we adopt professor Larson's reasoning and put a great deal of credence in the testimony of Idema.  He testified that while the surgeries helped his back and right leg pain, his left leg pain and numbness continued.  In fact, he said, there were times when he could not pick his leg up and had difficulty even getting out of bad.  Idema further testified that besides the pain and numbness, his left leg would at time start to kick or thrash uncontrollably.  The employee mentioned several reasons why he did not seek medical treatment between June 1990 and June 1991.  First, he stated that he followed Dr. Garner's suggestions and kept packs on the leg, soaked it, and kept from using it as much as possible.

Next, Idema testified that he did home exercises in an attempt to reduce his symptoms.  Finally, he said it was his distinct impression that after healing from the surgeries there was nothing more the medical profession could do for him.  Even the employer's adjuster told him that he would just have to live with it when she would not authorize his further use of Flexural.  Finally, we believe Idema when he said that the odd jobs he did in the spring of 1991 did not in any way make his leg condition worse.  He testified that the left leg pain, numbness, and thrashing never got better over time after the surgeries.  Finally, we find, from Idema’s description, that the brief, limited, light duty, "odd jobs" Idema did in the spring of 1991, were not the type to cause a new injury or aggravate a pre‑existing condition.


Based on these facts, we find that the employee has proven, by a preponderance of the evidence, that his present left leg condition is solely the consequence of his May 10, 1989 injury and his 1991 jobs did not cause a new injury or aggravate his preexisting condition.  Accordingly, we conclude that the employee is entitled to receive from the employer payment of past and future medical benefits relating to the May 10, 1989 injury.


The final question to resolve is whether the employee is entitled to attorney's fees and costs.  In accordance with 8 AAC 45.180(b), his attorney timely filed his affidavit.  The employer did not oppose the fees and costs.  Under AS 23.30.145(b) and 8 AAC 45.180(d)(2), we must look to the nature, length, complexity of the services performed, and amounts of benefits awarded.  After considering this factors, we find that the sum requested is reasonable and should be paid by the employer.


ORDER

1. The employee's claim for payment by the employer of the costs of past future medical benefits, which relate to his May 10, 1988 injury, is granted in accordance with this decision.


2. The employee's claim for attorney's fees and costs is granted.  The employer shall pay fees and costs in the amount of $2,078.40.


Dated at Anchorage, Alaska this 24th day of May, 1993.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles N. Idema, employee / applicant; v. Hotel Captain Cook, employer; and Industrial Indemnity Company of Alaska, insurer / defendants; Case No.8911862; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of May, 1993.



 Dwayne Townes, Clerk
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    �8 AAC 45.050(f)(1) provides:





	If an application or petition has been filed and the parties agree (A) that there is no dispute as to any material fact, (B) to the dismissal of the claim or petition, or (C) to the dismissal of a party, a stipulation signed by all parties may be filed, consenting to the immediate issuance of an order based upon the stipulation.







