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)
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)


                                                                                        )


Employee's claim was scheduled for hearing at Anchorage, Alaska on April 8, 1993.  Employee was present and represented herself.  Defendant was represented by attorney Shelby Nuenke‑Davison.  Due to the length of the hearing, it could not be completed that day and was continued to April 29, 1993.  The hearing was concluded on April 29, 1993, and the claim was ready for our decision.  The parties agreed at the hearing that we would determine the compensability and disability issues now and, if necessary, later determine Defendant's responsibility for medical expenses.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On January 27, 1988, Employee completed a Report of Occupational Injury indicating she hurt her lower back and left leg on January 13, 1988 by excessive and continual heavy lifting while at work.  Employee had seen Royce Morgan, M.D., on January 14, 1988 for complaints of back pain.  Dr. Morgan is a general practitioner.  He noted, "On quizzing her and her husband, I find that this back pain goes back almost two years."


Employee's previous medical records indicate that before her injury in January 1988, she had various medical problems.  Because Employee's medical records, both before and after her injury, are voluminous, we do not discuss all of this evidence.  This does not mean that we did not consider all of the records, but only discuss those essential to our findings.


We have records of Employee's treatments for several years before her injury, many of which are irrelevant.  There is no evidence that Employee was treated for any pre‑existing conditions in 1988 before her alleged injury.  In 1987 she consulted the Chiropractic Health Clinic once in February.  She consulted that same clinic once in November and once in December 1986.  Her treatments in those three visits were for cervical, thoracic, lumbar and pelvic complaints.  Her last treatment in 1985 was in September.  At that time she complained of numbness in her left arm.  Her back had hypertonicity and tenderness of paravertebral muscles in the thoracic and lumbar regions.  X‑rays showed mild degenerative changes in the thoracic area with anterior vertebral spurring.  Her lab work was normal.  The chart notes of her September 1985 visit state: "Her symptoms have improved significantly after our treatment.  She still has pain in the right sacroiliac joint region."  The doctor's impression was that she suffered from degenerative arthritis and somatic dysfunction.


When Employee saw Dr. Morgan in January 1988, he ordered numerous tests, and listed several possible diagnoses.  He referred her to Louis Kralick, M.D.  In his January 28, 1988 addendum to his letter to Dr. Morgan, Dr. Kralick corrected an earlier statement by saying:  "Mrs. Smith was involved in a vehicle accident many years ago, but this was not associated with any real injury to the back.  Her present complaints of back pain have been exacerbated by her position in the food service department at the Anchorage School District."  Dr. Kralick noted in his later report to Dr. Morgan that she had early degenerative disc disease with some circumferential protrusion of the L5‑Sl disc.  He indicated Employee's complaints suggested lumbar radiculopathy.


On February 10, 1988 we received a copy of Defendant's notice controverting all compensation benefits.  Defendant contended there was no medical evidence establishing a preliminary link between the employment and her condition.


On February 23, 1988 Dr. Kralick wrote again to Dr. Morgan.  He stated that tests had shown a conjoined nerve root at the left L5‑Sl interspace.  He stated: "This is an anatomic variant it is not directly related to her current pain complaints."  He recommended epidural steroid injections for her pain.  On March 9, 1988, Defendant accepted Employee's claim and began paying temporary total disability (TTD) benefits.  These benefits were paid retroactive to January 14, 1988.


On March 17, 1988 Dr. Kralick again wrote to Dr. Morgan.  He stated he believed


continued work involving heavy lifting such as is required in her position in the food service department would tend to exacerbate Mrs. Smith's back complaints. . . . Should she prove unable to return to her regular duties, job retraining should be considered in a position without much in terms of lifting requirements. . . .


Dr. Morgan continued to treat Employee.  Her lab results, except for one test, were within normal limits.  He ordered tests to see if she had rheumatoid spondylitis.


Defendant referred Employee to Northern Rehabilitation Services, Inc. (NRS), in early March 1988, for a vocational rehabilitation evaluation.  The March 21, 1988 initial evaluation report indicated Employee's job required "continuous heavy lifting of pots and pans, full . . . cases of food, and lifting buckets for cleaning purposes."


Tricia Anderson, Employer's benefits specialist and coordinator of the return to work programs, testified at the hearing that the library clerk's position was selected for Employee as a return to work program because of her difficulties with lifting.  Dr. Morgan's March 25, 1988 chart notes indicate the library position required lifting of 10 ‑ 15 pounds.  He stated "if not very frequent might not cause a recurrence of the back pain."  On March 29, 1988 Dr. Morgan disapproved Employee working as a library clerk.


In his April 11, 1988 chart notes Dr. Morgan stated Employee had "spasm and bunching and swelling of the muscles on the left side especially in the thoracolumbar area. . . she mentions that her left leg has seemed a little sluggish sometimes over the past few weeks. . . "


On April 18, 1988 Dr. Morgan scheduled an appointment for Employee with Lee Schlosstein, M.D., a rheumatologist.  Dr. Schlosstein examined Employee and reported to Dr. Morgan on April 22, 1988.  His diagnosis was osteoarthritis and degenerative disc disease with chronic back pain.  He stated "I believe that these back pains resulting from her degenerative disc disease and degenerative arthritis are likely to worsen as she increasingly stresses her back in her line of work.  Recommend that she does not return to that line of work. . . . "


On April 28, 1988, Dr. Morgan met with Employee and Lisa Kirkpatrick‑Stoltze, a rehabilitation specialist with NRS, to review the job analysis for the library position.  He stated in his chart notes that with Kirkpatrick‑Stoltze's


explanation I was able to approve this.  Apparently they'll put her on a trial basis there for a certain period of time . . . felt that she could be released to try this for sure on a 4‑hour‑per‑day basis. . . .


Lisa and I reviewed the Physical Capacities Evaluation Form and changed the bending (#6A) so she can do that occasionally as she does have to bend to do some things and it would be impossible to say no bending at all.  Also Lisa pointed out that if it says no bending at all, the Worker's Comp. board when they read it will follow this instruction to the letter.


Employee's complaints of pain, sleeplessness and headaches caused Dr. Morgan to delay releasing Employee for the work trial.  By April 30, 1988, she was much better, and there were no muscle spasms.  However, by May 3, 1988 she reported she was feeling worse pain.  She thought it might be because she vacuumed half of her house and washed windows.  Her pain was more in the thoracic region than the lumbar region.  Dr. Morgan indicated he thought her condition might be related to tension.


At Defendant's request, Employee was examined by Edward Voke, M.D., on May 14, 1988.  His impression was degenerative disc disease at the L4‑5 and L5‑Sl level.  In response to Defendant's questions, he stated:


The above represent an aggravation of the pre-existing condition.  Her complaints are a direct result of her employment with the school district.  I think the above represents a temporary aggravation of such.  I agree with Dr. Schlosstein, she should not return to this type of work in the Anchorage school District.  I think the aggravation has been a substantial factor in contributing to her current complaints.


I think she could return to work in a more sedentary type of job, and that would be the library resource department work.


I think she is medically stable, and would need really no further treatment other than occasional office vision [sic] regarding anti-inflammatory medication. etc. . . .


I approved the Library Clerk position with the Anchorage School District. . . . I believe all of the emphasis in this particular case now should be in job placement.


On May 25, 1988 Dr. Morgan gave Employee a release to return to light work.  About this time, Employee's father became ill.  She testified at the hearing she wanted to take the library clerk position, but felt she needed to be with her father instead.  On June 21, 1988, Defendant controverted TTD benefits because Employee was out of the state and "not available for vocational rehabilitation activities. ‑ non‑cooperative at this time."


Anderson testified she continued to look for jobs with Employer at which Employee might return to work.  On June 14, 1988, Dr. Morgan approved Employee's participation as a student nutrition assistant at the Food Service Center.


Employee returned to Alaska in August 1988, and consulted Dr. Morgan on August 15, 1988.  He indicated she was doing better, with no muscle spasms, but had some low back pain from traveling.  She was experiencing coccyx pain.  Dr. Morgan wrote an excuse for her from attending jury duty because she would have difficulty with prolonged sitting.  Defendant resumed paying TTD benefits as of August 15, 1988.


By October 4, 1988, Employee, Dr. Morgan, Kirkpatrick‑Stoltze and Defendant's representative had signed a letter of understanding regarding Employee's return to work program which was to begin October 5, 1988.  As of October 5, 1988, Defendant began paying Employee temporary partial disability (TPD) benefits.


Employee saw Dr. Morgan on October 7, 1988 with complaints of upper back pain and headaches.  She saw him again on October 10, 1988 with complaints about not being able to do the job, and the work site being too cold.  However, she continued to work.  On October 23, 1988, Defendant terminated Employee's disability benefits indicating she had returned to pre‑injury status.


There were on‑going problems on the jobs.  Carolyn Ratcliffe, Employee's supervisor in her return to work program, testified Employee resisted suggestions on how to make her work easier.  Employee and Ratcliffe provided conflicting testimony about assistance being available to help carry, push, and lift heavier items, and about Employee having to lift things over her head which Dr. Morgan had told her she should not do.  Ratcliffe testified Employee did not tell her about her problems so she could take corrective action.  Employee testified that when she told Ratcliffe about a problem, Ratcliffe's response was that according to Employee's doctor she should be able to perform the activity.


Employee did not like the hours she was required to work because it prevented her from being at home when her child returned from school.  Employee testified she felt her co‑workers resented her needing help, or seeking special treatment from Ratcliffe.


Dr. Morgan and Dr. Schlosstein recommended a psychological evaluation, such as an MMPI.  In a November 11, 1988 letter to Kirkpatrick‑Stoltze, Dr. Schlosstein stated that perhaps Employee had a kind of chronic pain syndrome which did not allow her to function at her expected physical capacity.


In his November 12, 1988, chart notes Dr. Morgan commented about Defendant's termination of benefits because Employee had returned to pre‑injury status.  He said, "This seems inaccurate in that Mrs. Smith is not back to her same job, this is a different job . . .and is supposed to be modified."


In the November 28, 1988 chart notes, Dr. Morgan's nurse noted: [B]oth her knees continue to bother her.  Coccyx still hurts."  Dr. Morgan noted Employee said "that to avoid bending over and bending with the back at the hips, she squats down with the knees."


Dr. Morgan completed a medical report for Employee's knee condition indicating it resulted from her work and a date of injury of November 25, 1988.  Dr. Morgan told her that "to the best of 'my knowledge she could not turn in this injury of the knees and have it covered under the other workers' comp as that was the back and this is a different part of the body." Dr. Morgan referred her for x‑rays which showed Chondromalacia patellae of the right knee.


Kirkpatrick‑Stoltze was aware of Employee's knee problems about November 30, 1988.  The knee problems caused Employee to miss work at that time.  (Kirkpatrick‑Stoltze Dep. at 41).


On December 2, 1988, Employee had a conference with Kirkpatrick‑Stoltze.  Apparently she had sent Employee a letter telling her how she could get counseling through Employer's offices.  Dr. Morgan stated, "I certainly think some counseling is in order." However, he went on to note: "[T]he insurance adjuster . . . is apparently resistant to having psychological counseling and evaluation.  That would be my conclusion since my notes are filled with recommendations for psychological counseling and so has Dr. Schlosstein's later letter."


Regarding Employee's knee condition, Dr. Morgan chart notes of December 2, 1988, states he mentioned to Kirkpatrick‑Stoltze that Employee complained the squatting at work was causing her knees to hurt.  "Lisa reported that she was aware of this as Mabel had been over at her office to discuss this."  Dr. Morgan explained he had told Employee she could not be covered by workers' compensation under her back injury since the knees had never been in issue before.  He indicated he told Kirkpatrick‑Stoltze that he informed Employee either she had to report this as a personal injury or, if she thought her work injured her knees, then she needed to complete a new report of injury.  He went on to state:  "This is probably a gray area and I could use some enlightenment.  I'll be requesting Katie at Scott Wetzel to evaluate this and give me her opinion. . . "


According to Kirkpatrick‑Stoltze, she learned from Anderson on December 7, 1988 that Employer had offered Employee a stool to sit on to help alleviate the pressure on her knee. (Kirkpatrick‑Stoltze Dep. at 42 ‑ 43).  On December 7, 1988, a meeting was held with Anderson, Employee, Ratcliffe, Richard Dyson, Employer's contract administrator, and several other people.  According to Anderson's testimony the purpose of the meeting was to resolve miscommunications about Employee's modified job.  The 15 page summary of that meeting covered a variety of subjects, including Employee's knee condition.  Dyson brought up the knee condition, asking if this was another workers' compensation area.  According to the minutes of the meeting "Ms. Anderson said not at this point, we have not been told so by the physician."


The minutes of the meeting also indicated Employee's concerns that co‑workers resented her need for assistance, and special consideration.


On December 16, 1988, Defendant controverted medical and time loss benefits related to the knees or any other part of Employee's body except the back.  Defendant contended Employee's "knees were not injured as a result of her injury 1/13/88."  On December 21, 1988 Employee completed a report of injury for her knees.  She indicated a date of injury of November 3, 1988.


On December 29, 1988, Defendant controverted all benefits for an injury of November 25, 1988.  Defendant indicated that Employee "suffered no injury or accident.  Medical evidence does not support a work relationship."


Dr. Morgan referred Employee to George Wichman, M.D., for her knee condition.  His December 14, 1988 letter to Dr. Morgan indicated he wasn't sure Employee had chondromalacia because her examination was essentially normal.  He thought she might have prepatellar fat impingement since there was no evidence of fluid in the joint.


On January 6, 1989, Dr. Morgan met with Kirkpatrick‑Stoltze to discuss a video of Employee's modified job, the need for psychological counseling, and another orthopedic consultation to confirm his and Kirkpatrick‑Stoltze's opinion that Employee had returned to pre‑injury condition.  Dr. Morgan's notes indicated Kirkpatrick‑Stoltze mentioned that Employee had received a large cash settlement several years ago for another workers' compensation injury.
  Dr. Morgan indicated Employee had never told him about this, but he'd inquire.


On February 8, 1989, Dr. Morgan wrote to Dr. Wichman, seeking his help in evaluating Employee's complaints.  Regarding her knee condition, Dr. Morgan stated that "it may well be a legitimate part of the previous [back] problem."  Instead of seeing Dr. Wichman, Employee saw Thomas Lingus, M.D., at the same clinic.  He gave her a prescription to be off work from March 16, 1989 to March 20, 1989.


On April 10, 1989, Employee consulted David McGuire, M.D.  He recommended arthroscopic surgery for her left knee.  He stated in his April 10, 1989, letter to Dr. Morgan that he didn't see any reason for her to be off work at that time.  He indicated she would be off work for a week or two following the surgery.  Surgery was performed on April 19, 1989.  In his chart note of April 20, 1989, Dr. McGuire indicated Employee had chondromalacia of the patella and a medial minuscule tear in the left knee.  Dr. McGuire released Employee to return to light duty work on May 22, 1989.


Defendant wrote to Dr. McGuire in March 1992, apparently providing a detailed analysis of Employee's medical history.  A copy of Defendant's letter is not in our records.  Dr. McGuire responded

saying that Employee's condition could be the result of a genetic abnormality, specifically the subluxation of the patella.


In Ms. Smith's case, it appears that there was a possibility that bending, stooping, squatting, had aggravated this to some degree.  I certainly don't think, on the other hand, that it's the only cause, and it is likely that she would have had some problem with her knee regardless of the occupation that she had.


Dr. Morgan's chart note of August 20, 1989 indicates he was considering a diagnosis of rheumatoid spondylitis.  In his September 5, 1989 notes, Dr. Morgan considered Employee's request for him to complete paperwork for her to return to work for Employer.  He indicated he wanted to get some test results before he signed off that she was able to return to work.  Ratcliffe testified that a doctor's release to return to work is required of anyone who has missed three days of more of work.  Employee had not worked since March 1989, when she left because of her knee condition and surgery.


Dr. McGuire completed the review of Employee's job analysis and indicated on September 5, 1989, that she could return to work as a student nutritionist.  Anderson testified that Dr. McGuire's okay was enough to confirm that Employee could return to work, and she informed Employee that she could do so.  Employee returned to work for two days in September 1989.  However, on September 8, 1989, Dyson wrote her that Employer needed a doctor's approval for her to work because she had said test results indicated she wasn't able to work.  Dr. Morgan's notes of that same date indicated he wanted something from Employer to tell him what questions they had.


Dr. Morgan's September 13, 1989 chart notes indicate Employee's bone scan was read as negative.  Dr. Morgan was still considering other doctors to whom he could refer Employee.


Defendant gave Employee notice that she had until September 14, 1989, to submit something regarding her status.  Dr. Morgan's chart note of September 20, 1989, indicated Employee had a letter from Dyson stating she needed a note about her absence from work.  He stated:


I told Mrs. Smith that if she is on Workman's Compensation, we don't send a note requesting to be off work, but we send . . . a note that she is recovered and able to return back to work.  So this is the reverse deal.  Since we have had so much trouble, it may a trick to slide her over into just a regular sick situation and they are further denying her Workman's compensation case.


Ratcliffe called Employee on September 21, 1989, but still got nothing regarding her condition.  Employer then sent Employee a termination letter.


On January 9, 1990, Dr. Wichman wrote to Gerald Morris, M.D., who was then treating Employee, indicating his impression was Employee suffered from chronic low back pain and possible mild depression.  Employee saw a number of other doctors and had a number of other studies or tests done.  In March 1990 Employee began seeing Osamu Matsutani, M.D., who treated her for depression.  Dr. Matsutani testified her depression appeared to be related to her chronic pain.  According to Dr. Matsutani whether the chronic pain occurred with Employer or not, would be for someone who was treating her for chronic pain to decide.  (Matsutani dep. at 52).


In December 1990, Dr. Voke responded to a letter he received from Defendant, a copy of which is not in our file.  He reconfirmed he had reviewed all the records in connection with his examination of Employee, and he had no changes to make.


In June 1991 Employee was evaluated at Defendant's request at Western Medical Consultants, Inc., by Jerome Brem, M.D., a rheumatologist, and James Dinneen, M.D., an orthopedist.  Regarding her knee pain, they indicated in their June 3, 1991, report that her pain was from an arthritic condition.  They stated they "believe the patellofemoral pain was worsened by her activity at work." 
Regarding Employee's work activities and their effect upon her spinal condition, Dr. Dinneen stated that her work activities did not aggravate or accelerate spinal changes, "any more than time alone."  (Dinneen Dep. at 15 ‑ 16).  He indicated "there was no substantial worsening of Ms. Smith's underlying long‑standing condition."  (Id. at 16).  On cross‑examination Dr. Dinneen explained the basis for his opinion.  Because there were no x‑rays to document the changes, there were no "measurable effects" from her employment.  Because it couldn't be measured whether or not her work activities were worsening her condition, he couldn't tell if it was or was not worsening her condition. (Id. at 32).  Dr. Dinneen indicated there was literature to support his position, as well as literature to support the position that Employee's work aggravated her condition.  (Id. at 33).  On redirect he acknowledged Employee could have temporary exacerbations of her condition from her employment activities, but it did not play a substantial factor in measurably increasing her symptomatology level.  (Id. at 34).


Dr. Brem and Dr. Dinneen also said they did not think she was malingering, that she was medically stable, and could return to work as long as it did not involve lifting 20 pounds or over.


Subsequently, they indicated in a July 24, 1991, letter to Defendant that the arthritic changes are "probably related to degenerative changes rather than to any industrial incident."


In July 1992, Employee was evaluated at Defendant's request at the Virginia Mason Clinic by Thomas Curtis, M.D.  In his July 1, 1992, report he stated he believed Employee suffered from chronic low back pain, leg pain, knee problems, insomnia, depression and headaches before her injuries in January and November 1988.  He stated his impression was that her back condition was not aggravated or accelerated by an injury or her employment.  "At the same time, I cannot say it is specifically caused by progression of degeneration caused by her 1962 lower back injury either.

"  He further stated, "I do not believe that Ms. Smith's pre‑existing lower back condition was substantially aggravated by her alleged injury. . . . [A]ggravation caused by both vocational and recreational activities . . . would be temporary in nature."  He believed Employee suffered from chronic pain, which was not the result of her employment.


Regarding her knee condition, Dr. Curtis stated it was "contributed to by various accidents she has had . . . . [and s]he may have experienced increased pain with proper body mechanics being applied to protect the back. . . . [I]t is not at all clear that it aggravated or worsens the condition."  Dr. Curtis believed her depression was not "made substantially worse by her Worker's [sic] Compensation claim, but rather it was made worse by the adversarial nature of the legal process."  He felt she could not return to work because of her deconditioned state, although he thought she should return to work.


At our request, Employee was examined in September 1992 by Peter Mohai, M.D., who is an internist and rheumatologist.  He reviewed all of her medical records and stated that:


The objective evidence that is present appears to suggest a progressive degenerative disc disease of the spine.  This itself would be compatible with her advancing age.  Certainly, her work activity could be aggravating to the symptoms.  However. . . . I, myself, cannot make a direct relationship to the progression of her underlying disease to the job activity.


He indicated her condition was medically stable, no further treatment was needed, and he felt she could do sedentary work.


Employee was also examined at our request in September 1992 by Loy Cramer, M.D., an orthopedic surgeon, and John Hamm, M.D., a psychiatrist.  Dr. Cramer indicated his diagnosis was degenerative changes of the lumbar spine which were unrelated to her work activity, a medial meniscectomy of the left knee which was historically related to work activities in January and/or November of 1988, and degenerative changes of both knees which were unrelated to her work activities.  He stated "Ms. Smith did not describe any injury but rather onset of symptoms in the course of her work. . . .  I don't believe Ms. Smith's current complaints are directly related to her employment."  He recommended Employee return to work, and that further treatment was not needed.


Dr. Hamm indicated Employee suffered from depression before January 1988, and that the employment did not aggravate or accelerate her depressive problems.  He stated that her pain condition probably did aggravate her depression, "but I am not aware of any pain condition that has been specifically caused by work related pathological process."  He felt she was able to return to work.


Employee testified that since her termination she worked at the Daily News for a brief period of time.  She quit that job to go to Wyoming for the summer.  She testified in her deposition that she often spends the summers in Wyoming.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  WAS ADEQUATE NOTICE OF THE ALLEGED KNEE INJURY GIVEN?


AS 23.30.100(a) provides:


Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and to the employer.


AS 23.30.100(d) provides in part:

Failure to give notice does not bar a claim under this chapter

(1)  if the employer (or his agent in charge of the business where the injury occurred) or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2)  if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.


We find Employee's January 27, 1988 Report of Occupational Injury or Illness for her alleged January 13, 1988 injury specifically gave notice of not only back injury, but also a left leg injury.


If Employee's knee injury occurred on November 25, 1988 as indicated in Dr. Morgan's reports, her written notice of injury given to Employer on December 21, 1988, was timely.


If Employee's knee injury occurred on November 3, 1988, the Employee did not give written notice to Employer of her alleged injury within 30 days.  However, based on the testimony of Kirkpatrick‑Stoltze and the notes of the December 7, 1988 meeting we find Anderson had notice of the alleged knee injury within 30 days of the injury.  There is no evidence of prejudice to Employer by the late notice.  Therefore, under AS 23.30.100(d)(1) lack of timely written notice does not bar Employee's claim for her knee condition.

II.  WAS EMPLOYEE INJURED IN THE COURSE AND SCOPE OF EMPLOYMENT?


AS 23.30.120(a) provides in part;  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . . "


In Burgess Construction Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.


In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), which was explained in Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992), the court listed two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Wolfer at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  For an injury occurring on or after July 1, 1988, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


We find Employee suffered from pre‑existing degenerative spinal and knee conditions as well as depression and a chronic pain syndrome.  She alleges her work activities aggravated her conditions.  We find Employee's job before January 13, 1988 required a substantial amount of lifting of heavy pots and pans, cases of food, and lifting buckets for cleaning purposes.


In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1997), the court noted that an employee who has a degenerative condition can be expected to experience some degree of disability regardless of any subsequent trauma.  The court explained the term "trauma" in a footnote: "In Alaska, a disability resulting from gradual wear and tear activity which is in no sense unusual may be compensable.  Fox v. Alascom, 718 P.2d 977 (Alaska 1986).  Thus, our use of the term 'trauma' should be understood in the broad sense."  Id. at 533, n.9.  In such cases, the employee "need only prove that 'but for' the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree."  Id. at 533.


This ruling is consistent with the court's ruling in Providence Washington Ins. Co. v. Bonner, 680 P.2d 96, 99 (Alaska 1984) that an aggravation/acceleration of a pre‑existing condition can occur "without a specific traumatic event or a 'demonstrated physical change'."  Of course, an aggravation/acceleration may be only temporary and, if it does not cause a permanent worsening of the condition, the employee is entitled only to benefits for period the condition was temporarily worsened.  In such instances, we have authority to be somewhat speculative on how long the temporary disability lasted.  Jones v. Alaska Workmen's Compensation Bd., 600 P.2d 738, 740 n.6 (Alaska 1979).

A.  WERE EMPLOYEE'S CONDITIONS AGGRAVATED BY HER WORK?


We find Employee suffered from pre‑existing chronic pain and depression.  Both Dr. Matsutani and Dr. Hamm indicated that her depression probably aggravated her chronic pain condition.  However, neither of these two doctors, or any other doctors, indicated her employment aggravated, accelerated or combined with her chronic pain condition or her depression.  We find Employee has not produced the necessary evidence to raise the presumption that these conditions are compensable.  Accordingly, we find these two conditions did not arise in the course and scope of employment and are not compensable under the Alaska Workers' Compensation Act.


We find Employee suffered from pre‑existing spinal degenerative changes.  Based on the opinions of Drs. Kralick, Schlosstein, and Voke, we find that Employee's work activities aggravated or combined with her pre‑existing condition to cause her to be unable to work.


Based on the opinions of Drs. Cramer and Dinneen, we find Defendant overcame the presumption.  Accordingly, Employee must prove her claim by a preponderance of the evidence.  We find she proved that her employment activities temporarily aggravated or combined with her spinal condition to cause disability.


We give more weight to the orthopedic specialists, opinions because they are most familiar with spinal mechanics.  Dr. Voke believed Employee's work activities aggravated her condition.  We find Dr. Dinneen's testimony, when read as a whole especially his explanations on cross‑examination and redirect, supports the conclusion that Employee's condition was temporarily aggravated by her work activities.


We find Dr. Curtis' opinion is confusing, but primarily it is doubtful and inconclusive.  Accordingly, we must resolve it in Employee's favor.  Our doctor, Dr. Cramer, indicated her work activities did not aggravate her condition.  However, we are troubled by Dr. Cramer's statement that she "did not describe any injury but rather onset of symptoms in the course of her work."  We are concerned that he was looking for the traditional injury, such as a slip and fall, and did not consider the effect of her work activities upon her pre‑existing condition.  Accordingly, we give his opinion less weight.


We consider the opinions of the rheumatology specialists.  Dr. Schlosstein believed Employee's work aggravated her spinal condition.  Dr. Mohai stated:


The claimant does not give any clear accident episode or episodes that clearly define the relationship to the change in her symptoms. . . . . Certainly, her work activity could be aggravating to the symptoms.  However, as related by her history and the review of the current records I, myself, cannot make a direct relationship to the progression of her underlying disease to the job activity.


We find Dr. Mohai was concerned with a permanent worsening of Employee's pre‑existing condition, and did not address the possibility of a temporary aggravation.  Considering all of the evidence, we conclude Employee proved by a preponderance of evidence that her work activities temporarily combined with or aggravated her spinal condition to cause her to need medical care.


We do not find any evidence of a permanent worsening of her spinal condition.  Accordingly, we will deny any claims for permanent benefits relating to her spinal condition.


Employee also suffered an alleged left knee injury.  This was first mentioned in the report of injury for her January 1988 injury.  Later she filed another report of injury, contending that her continued employment aggravated the condition.


We find Dr. Lingus did not address the causation issue. we find Dr. McGuire indicated the employment could have aggravated the condition, particularly the patella problem.  Dr. Brem indicated her patellofemoral pain was worsened by her work activity.  Dr. Curtis stated that Employee may have experienced increased knee pain when she tried to use proper body mechanics to protect her back condition, but "it is not at all clear that it aggravated or worsens the condition."  Dr. Cramer indicated her medial meniscectomy was historically related to her work activities, but did not believe her "current complaints are directly related to her employment."  We interpret this to mean the complaints she expressed in September 1992.


We find Employee presented evidence which is adequate to raise the presumption that her employment aggravated, accelerated or combined with her pre‑existing knee condition.  We find Defendant presented evidence that the aggravation caused only a temporary worsening of her condition.


We find that Employee proved that her employment caused a temporary aggravation.  We rely on the opinions of Drs. McGuire, Brem, and Curtis.  Although Employee initially reported this condition in January 1988, according to the medical reports the use of proper body mechanics to protect her back aggravated or combined with her condition to produce her symptoms in November 1988.  Accordingly, we find the date of injury was in November, 1988.  We assign the date Dr. Morgan used, November 25, 1988.

B.  WHAT BENEFITS ARE DUE?


Because we have found a temporary aggravation, we must determine whether the injury caused any temporary disability.  Again, Employee enjoys the benefit of the presumption.  Wien Air Alaska v. Kramer, 807 P. 2d 471, 473‑74 (Alaska 1991).  We find Dr. Morgan's opinion supports the conclusion that the aggravation to Employee's spinal condition caused her to be temporarily disabled beginning January 14, 1988.  Therefore, Defendant 'must present evidence to overcome the presumption.


Dr. Voke indicated in his May 14, 1988 report that she should not return to her previous line of work, but could work at a sedentary job.  He indicated she was medically stable, but did not state whether she had returned to pre‑injury status.


We find Employee left Alaska in the summer of 1988 to be with her ill parents.  We can understand this decision, but because of it we must find that she withdrew from the labor market.  She is not entitled to temporary disability benefits during this period. Vetter v. Wagner, 576 P.2d 979 (Alaska 1978).


According to Dr. Morgan's chart note of November 12, 1988, Employee was still not returned to pre‑injury status at that time.  Of course, beginning in September 1988, she had returned to work for Defendant.  Initially, she did not work as many hours as she had before her injury.  Accordingly, during this period of time she was entitled to TPD benefits.


In January 1989, Dr. Morgan indicated she was at her pre-injury status.  We find this evidence, coupled with the testimony of Kirkpatrick‑Stoltze overcomes the presumption of continuing temporary disability.  Olson v. AIC/Martin, J.V., 818 P.2d 669 (Alaska 1991).  By January 6, 1989, Kirkpatrick‑Stoltze testified Employee was employed in a permanent position which paid more than she was earning at the time of injury.  Accordingly, we conclude her temporary benefits should end at this time.


Defendant paid Employee TTD and TPD benefits for her spinal condition.  We find that Defendant is entitled to a credit for the payments made.  If there is an underpayment, Defendant must pay the additional benefits due, as well as interest.  If there is an overpayment, under AS 23.30.155(j) Defendants have a credit again future disability benefits in connection with this claim.


We found the aggravation of Employee's knee condition caused a temporary aggravation.  We find it caused her to be temporarily disabled.  Based on Dr. Lingus' opinion, we find she was unable to work from March 16, 1989 to March 20, 1989.  Based on Dr. McGuire's opinion, we find she was unable to work from April 20, 1989, to May 22, 1989.  Accordingly, she is entitled to TTD benefits for this period.  Defendant paid no benefits, so these benefits are due together with interest.


Because we have found Employee's injuries to cause only temporary disability, we deny her claims for permanent disability benefits and vocational rehabilitation benefits.  Under AS 23.30.041(c) as it existed at the time of Employee's January 1988 injury, or AS 23.30.041(f)(3) a permanent disability or permanent impairment is a pre‑requisite to vocational rehabilitation benefits.


In accordance with the hearing agreement, we retain jurisdiction to determine which medical expenses are compensable.  We direct the parties to meet and attempt to resolve this issue.  If they are unable to do so, either party may request a hearing by filing an affidavit of readiness.


ORDER

1.  Defendant shall pay temporary total or temporary partial disability benefits, together with interest, in accordance with this decision for Employee's spinal condition.


2.  Defendant shall pay temporary total disability benefits, plus interest, in accordance with this decision for Employee's knee injury.


3.  Employee's claim for benefits for her chronic pain and depression is denied and dismissed.


4.  Employee claim for permanent disability benefits and vocational rehabilitation benefits is denied and dismissed.


5.  We retain jurisdiction to resolve disputes relating to medical expenses.  We direct the parties to meet and attempt to resolve these issues first before requesting a hearing.


Dated at Anchorage, Alaska this 25th day of May, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom



Rebecca Ostrom



Designated Chairman



 /s/ Robert W. Nestel



Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mabel Ann Smith, employee / applicant; v. Anchorage School District (Self-Insured), employer; defendant; Case Nos. 8825832 and 8801746; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of May 1993.



Flavia Mappala, Clerk
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Anderson testified at the hearing that she had received an anonymous phone call from one of Employee's co�workers giving her this information.  For some reason, Anderson shared this unconfirmed rumor with Kirkpatrick�Stoltze, who in turn passed it on to Dr. Morgan.










