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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CAROLE E PAGANO,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8808006



)

SAFEWAY STORE NO. 404,
)
AWCB Decision No. 93-0131

(Self-Insured),
)



)
Filed with AWCB Anchorage


Employer,
)
May 26, 1993


  Defendant.
)

________________________________________)


We heard this matter on March 25, 1993, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph A. Kalamarides.  The employer was represented by attorney James M. Bendell.  On April 2, 1993, the employer filed an Opposition To Attorneys Fees and this was followed by the employee filing a Reply To Opposition To Attorney's Fees on April 6, 1993.  The record closed on April 22, 1993, the next scheduled hearing date on which we met.


ISSUES

1. Was the employee properly paid permanent partial disability (PPD) benefits based on a six percent permanent partial impairment rating under the American Medical Association Guides to the Evaluation of Permanent Impairment?


2. Is the employee entitled to attorney's fees and costs in the amount of $3,386.30?


SUMMARY OF THE EVIDENCE

It is undisputed that Pagano lacerated the flexor tendons of her little and ring fingers in the left hand on May 2, 1988 while working for the employer.  The employer accepted the claim and paid her temporary total disability benefits and medical expenses.


At the employer's request, the employee was evaluated by Linda Glick, an occupational therapist and certified hand therapist, for a permanent partial impairment rating under the American Medical Association Guides to the Evaluation of Permanent Impairment (3rd Ed.) (AMA Guides).  With regard to her qualifications and work experience, she testified at pages five through seven of her deposition taken on January 13, 1993:


Q. Would you please state your occupation, for the record?


A.I'm an occupational therapist and a certified hand therapist.


Q. And could you give the Board your education and training?


A. All right.  I have a Bachelor's degree in occupational therapy.  I'm registered nationally and state licensed as an occupational therapist.  I went on with continuing education and national certification board examinations to become certified as a hand therapist.


Q. What is the name of the ‑‑ the business name of your company?


A. Alaska Hand Rehabilitation.


Q. And I know this is an obvious question.  Forgive me.  I want to state it for the record.  Does your business or does your practice specialize in one particular part of the body?


A. We specialize in dealing with injuries of the hand and arm.


Q. Okay.  And do you do therapy as well as diagnosis and testing?


A. We do evaluation and therapy, yes.


Q. And do medical doctors, that is, physicians in Anchorage refer patients to you?


A. Yes.  Predominantly our referrals are generated by physicians in the Anchorage area.


Q. In other words, most people don't simply walk off the street or call you up from the phone book?


A. No. Most people are referred by physicians.


Q. Could you give me just an example of some of the physicians that refer patients to you?


A. Well, I would say most of the orthopedic surgeons in the area, Dr. Voke, Dr. Lipke, Dr. Garner, Dr.  Mason, Dr. Kyzer.


Q. That's enough.


A. Okay.


Q. Do you also do AMA ratings for the Workers Compensation Board or for other purposes?


A. Yes, I do.


In her report dated July 26, 1991, Glick concluded:


Range of Motion gains have resulted with therapy yielding zero impairment attributable to wrist or digital mobility.  Strength of the left hand and wrist is reduced from expected levels (90% of the dominant right hand) to 70-80% of the right.  This is approximately a 10-20% loss of strength of the distal upper extremity correlating to a 6% impairment of the upper extremity or a 4% whole person.

Based on this rating, the employer paid Pagano $7,128.80 in PPD benefits.


Subsequently, the employee saw Robert W. Lipke, M.D., for a permanent partial impairment rating under the AMA Guides.  In his report dated November 25, 1991, Dr. Lipke stated:


The patient has a partial permanent impairment (PPI) based on AMA Guides.  According to Figures 32, 33, and 34, the patient has a 13% PPI of the upper extremity based on loss of ROM of the wrist.  She has palmar flexion of 19( and dorsiflexion of 43(.  It is of note that this is a dynamic loss, in that when she attempts to make a fist, palmar flexion is markedly decreased.  Extension is not dynamic and results in dorsiflexion of 43(.  She has 15( of radial deviation and 25( of ulnar deviation, which yields an additional 1% PPI.


The patient's intrinsic tightness has improved and flexion is greater than 60( and approximately 80( with the MP joint in extension.  According to Table 1, Page 18, this yields an additional 4% PPI based on the middle  finger and 2% PPI of the hand, for a total of 6% partial permanent impairment of the hand.  This yields a 5% PPI of the upper extremity.


Using the Combined Values Tables, the patient has an 18% PPI of the upper extremity, which is an 11% PPI of the whole person.  The prior evaluation was 2%.  The difference is based on the change in dynamic range of motion at the wrist with the fingers flexed or extended.  I think it is fair to rate the patient's functional range of motion, therefore, the rating is as stated.


In her deposition taken on January 13, 1993, Glick stated that she disagreed with Dr. Lipke in several respects.  First, she thought that, under the AMA Guides, intrinsic tightness should been disregarded. (Glick dep. at 14‑15).  Second, she noted that both she and Dr. Lipke came up with different numbers with respect to wrist flexion and extension and radial and ulnar deviation. (Id. at 14).  In his deposition taken on February 13, 1992, Dr. Lipke acknowledged that he and Glick came up with different percentages with regard to range of motion. (Id. at 32.). He also noted that she had disregarded intrinsic tightness and that was inappropriate. (Id. at 32‑35).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Because of the vast disparity between Glick's PPI rating and Dr. Lipke's PPI rating (6% versus 18%), we find it necessary to get an independent evaluation before making a determination in this case.  At the time the employee was injured, AS 23.30.095(e), AS 23.30.110(g) and 8 AAC 45.090(a)(2) provided that we can require an employee to be examined by a physician of our choosing at the employers expense. Pierce v. Service Electric, AWCB No. 89‑0094 (April 24, 1989). specifically, 8 AAC 45.090(a) provides in pertinent part:


The board will, in its discretion, direct an employee who was injured before July 1, 1988, to be examined by an independent medical examiner in accordance with 8 AAC 45.092, and direct the independent medical examiner to provide the board and the parties with a complete report of findings, opinions, and recommendations, whenever in the board's opinion


. . . .


(2) contradictory medical evidence exists;


We find that such an examination is the most appropriate course before making a determination in this case.


We delegate our authority to designate a physician to conduct this evaluation to a Workers' Compensation Officer.  If a physician cannot be selected from the list pursuant to a AAC 45.095(f), the following procedure shall be followed:


1. We give each party an opportunity to submit the names, addresses, and credentials of three impartial physicians with the specialty, qualifications, and expertise to perform the examination.  If both parties' lists contain the name of the same physician, we shall appoint that physician to perform the examination.  If not, we shall select a physician.  We direct the parties to submit their lists within 30 days of the date of this decision.


2. We further direct the employer to copy all the medical reports in their possession relating to this case and all depositions within 20 days after the date of this decision.  The copies of the medical records are to be placed in a bound volume, in chronological order, and each‑page numbered consecutively.


3. Once the records are copied, the employer must serve the copies upon the employee's attorney.  The employee and his attorney must review the copies of the medical records within 10 days after being served.  The employee and his attorney must make sure all medical reports have been copied.  Within ten days after the employee and his attorney have reviewed the copies of the medical records, the employee and attorney must file the medical records with us together with an affidavit that they have reviewed the copies and they complete.


4. After receiving the copies of the medical records, we will then send the copies, together with the depositions and a copy of this decision to the physician we select to perform the review.  If the physician believes an in‑person examination of the employee is necessary, the employer shall make the necessary arrangements.  The physician making this independent medical evaluation, must rate the permanent impairment based on the American Medical Association Guides to the Evaluation of Permanent Impairment, third edition (1988).


Since we have not awarded any compensation or benefits, we deny the employee's request for attorney's fees and costs at this time.


ORDER

1. The parties shall proceed in accordance with this interlocutory decision.


2. The employee's request for attorney's fees and costs is denied at this time.


Dated at Anchorage, Alaska this 26th day of May 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ S.T. Hagedorn


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Carole Pagano, employee / applicant; v. Safeway Store No. 404, employer; (Self‑insured) / defendant; Case No. 8808006; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of May 1993.



Flavia Mappala, Clerk
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