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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL A. TAPP,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8625228



)

QWIK CONSTRUCTION COMPANY,
)
AWCB Decision No. 93-0133



)


Employer,
)
Filed with AWCB Anchorage



)
May 26, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )


This matter came before us in Anchorage, Alaska on May 5, 1993.  The parties stipulated we could decide the matter based on the stipulation and the written record.  The employee represents himself.  Attorney Allan E. Tesche represents the employer and its insurer.  The record closed when we met to consider the matter on May 5, 1993.


The employee injured his back while working for the employer on November 24, 1986.  A board panel quorum reviewed and approved a Compromise & Release (C&R) of his claim against the insurer on July 26, 1988.  The C&R included a waiver of future medical benefits.  However, part of the approved C&R also required the deposit of $5,000.00 with a third party custodian.  That amount was to be held in trust to provide for payment of any future medical expenses of treatment of the employee's injury.  The money was to be held in an interest‑bearing account.  The provision concluded, "[A]ny monies not expended before the fifth anniversary of the date of approval of this compromise and Release, in addition to all interest accrued on sums remaining, shall be paid in a lump sum to employee."


In March 1993 the employee filed an application of adjustment of claim seeking payment of the trust funds.  The insurer filed an answer in which it did not oppose the early payment of the funds.


ISSUE

May we order the early payment of funds held in trust for payment of the employee's medical expenses under the terms of an approved Compromise & Release?


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides for settlement of claims.  It states in part:  "If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130 . . . . Lump sum settlements may be approved "when it appears to be in the best interest of the employee . . . . "


The parties stipulated that they agreed to immediate termination of the trust account and payment of the funds and accrued interest by the third party custodian to the employee.  They also stipulated to our consideration of the matter based on the written record.  Neither the stipulation nor the prehearing conference notes specifically reference 8 AAC 45.050(f)(1). However, based on the form of the stipulation and attached order, we consider the parties' request to be of that type.  That regulation provides:  "If an application . . . has been filed and the parties agree (A) that there is no dispute as to any material fact . . . a stipulation signed by all the parties may be filed, consenting to the immediate issuance of an order based upon the stipulation."


Based more on our review of the written record, rather than the conclusions in the stipulation itself, we agree that there are no disputes here in regard to any material fact.  Our concern is the nature of the action the parties ask us to take based on their stipulation.  A primarily semantical concern is the proposed order.  Our regulations permit us to "base" an order on the terms of a stipulation (8 AAC 45.050(f)(1)) at our discretion (8 AAC 45.050(f)(4)).  They do not permit us to issue an order "approving" a stipulation.  This concern, though, could normally be allayed through re‑working the order.


More importantly, however, the parties seek relief from the terms of an agreement which is as a matter of law the equivalent of a board order.  Moreover, under AS 23.30.012, an approved C&R (unlike other board orders) is not even subject to modification procedures under AS 23.30.130.  We have asserted the power to set aside an approved C&R where appropriate using the standards of Witt v. Watkins, 579 P.2d 1065 (Alaska 1978).  The employee has not set forth any basis to do so here other than (we infer) a desire to use the money for some other purpose prior to the expiration of the approved five‑year period.  We conclude that we have before us no legal basis for issuing the order the parties seek.


In addition, we point out that approval of agreements incorporating waivers of future medical benefits is not routinely granted.  The establishment of a medical expense trust, to remain intact for a significant period of time, was no doubt a substantial factor in the decision of the reviewing panel to approve the C&R in the first place.  The employee has not sought to shorten the approved period a great deal in this instance.  Nonetheless, we believe that granting such a request would represent the first step along a path which would lead us further away from our policy of vigorously protecting an injured employee's access to future medical treatment.  Thus, for both legal and policy reasons, we conclude that the parties' request for an order directing payment prior to the expiration of the approved period must be denied.


ORDER

The parties' request for an order directing the third party custodian to pay the employee the balance of the funds in his medical expense trust, prior to the expiration of the period established in a board‑approved Compromise & Release, is denied and dismissed.


Dated at Anchorage, Alaska this 26th day of May 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie



Paul F. Lisankie



Designated Chairman



 /s/ Robert W. Nestel



Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael A. Tapp, employee / applicant; v. Qwik Construction Company, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 8625228; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of May 1993.



Flavia Mappala, Clerk
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