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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HARVEY SHADE, SR.,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos. 8820304



)

ARCO ALASKA, INC.,
)
AWCB Decision No. 93-0134



)


Employer,
)
Filed with AWCB Anchorage



)
May 27, 1993


and
)



)

CIGNA/INA/ALPAC COMPANIES,
)



)


Insurer,
)


  Petitioners.
)



)

                                                                                                )


Petitioners' request that we again review the Reemployment Benefits Administrator's (RBA) determination finding Employee eligible for rehabilitation services was heard at Anchorage, Alaska, on May 20, 1993.  Employee, who is represented by attorney Charles Coe, was present and testified.  Petitioners are represented by attorney Timothy McKeever.


We previously reviewed the RBA's initial determination in this case.  We affirmed in part his determination, but remanded for an explanation of the job category used in determining Employee's eligibility.  We also directed the RBA to recompute Employee's fishing earnings, if his income from that enterprise was still in issue.  Shade v. ARCO Alaska, Inc., AWCB Decision No. 92-0279 (November 18, 1992).


Following the remand, the RBA obtained additional information, and again found Employee eligible for benefits.  Petitioners appealed.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee was injured on September 17, 1988, while employed as a heavy equipment operator.  According to the September 18, 1988, x‑ray report prepared by David Moeller, M.D., Employee fractured the distal shaft of his left tibia and also fractured the fibula.  Employee had injured his left leg as a child in 1931, and apparently had a spontaneous ankle fusion according to the September 18, 1988, operative report of Laurence Wickler, D.O.


Following treatment Employee was released to return to work in June 1989.  He returned to work, but repeatedly returned to his physicians with problems and complaints relating to his leg injury.  As reflected in his August 7, 1989, chart notes, Robert Gieringer, M.D., recommended that Employee be fitted with a shoe lift, try an arthrodesis, or have a Syme amputation.


In November 1989 Employee consulted Robert Fu, M. D. Regarding the ankle, Dr. Fu reported:


Dr. Gieringer gave him three choices, one of which includes doing a below‑the‑knee amputation. . . .  Inasfar as the brace is concerned, however, there is a possibility that we can modify this to hopefully alleviate a lot of his discomfort and skin problems. . . .  It obviously will not answer his complaints of not being able to use all the clutches of different loaders.  Conceivably it would help him to be more tolerant of turning his leg a little bit into an external rotation without putting a strain on his knee. . . .


On December 14, 1989, Dr. Fu reported Employee had just received his brace.  He said, "He is to try working with the brace for the next few days . . . . it will obviously need to be further modified to fit his needs . . . . if all of this works out, a home program is all he will need to keep him working."


On January 7, 1990 while working for Employer, Employee stepped on a stone with his left foot, which resulted in increased pain and swelling in his leg.  According to the ARCO Medical Facility notes, Employee complained of pain in the kneecap from the brace.  The medic told Employee to rest for the remainder of the day with his leg elevated and to loosen his brace and boot as needed.  The medic said Employee should return to work on January 8, 1990.


Employee saw Dr. Fu on January 9, 1990.  Dr. Fu reported in his chart notes that Employee tripped, and apparently "the brace and boots [sic] did not give, but he felt a turn in his left ankle.  Subsequently he noticed the whole leg had swollen."  In two days the swelling had gone down.


On March 12, 1990, Employee was seen at Medical Park Family Care, Inc.  The chart notes indicated the visit was for a recheck of the left leg.


On March 14, 1990, Employee returned to the Arco Medical Facility.  The medic's note states, Employee "stepped off loader, can't feel l[eft] leg with brace on, and twisted it.  Complained of pain in his foot, just forward of heel, 'like nail in foot'."  The medic noted Employee's sole was tender just forward of the heel.


On March 15, 1990, Employee returned to the ARCO Medical Facility, complaining his foot was still tender and sore.  The medic's assessment was a "foot contusion, sprain."  The medic advised: "[I]f he can't work, should [follow up] with his own doctor."  The medic's Patient Disposition Recommendation of March 15, 1990, said Employee had "painful foot from injury yesterday."


Employee saw Dr. Fu an March 15, 1990, who reported Employee had:


[A] near fall having forgotten to tighten the brace.  He felt a pain along the left foot specifically along the first tarsal/metatarsal area. . . .


The doctor told him that this appears to be more of a strain.


Examination today reveals the leg to look excellent. . . .


I am referring Mr. Shade for ultrasound diathermy for today, tomorrow, and Monday.  He can go back to the slope and continue working by Tuesday.


In the meantime, I called Northern Orthopedics to see if we can lower the brace further so he can do more knee flexion while on the slope since this incident occurred when he forgot to cinch the brace tightly.


On March 27, 1990, Employee returned to Dr. Fu who stated in his chart notes:


I told Harvey that I will have him go back to the slope and start working again next week.


With regard to the pain along the lateral outer aspect of his left foot, this has improved but he still states that he cannot walk too far.  I told him that this will not affect his job in the sense that most of his activities are sitting. . . .


The brace has been trimmed to allow him greater freedom for his knee. . . .


In the meantime, this is not emergent and I would not recommend anything being done until Harvey becomes more accustomed to the brace and all of the difficulties that he has with it have been ironed out.


Employee did not return to work.  Instead he consulted Charles Aarons, M.D., of Medical Park Family Care, Inc.  On April 2, 1990, Dr. Aarons wrote a letter stating:


Mr. Shade has had chronic problems with his left leg since an injury sustained at work in September of 1988.  He had a crush injury to his left calf and ankle and since then has developed atrophy of the musculature of his left leg as well as nearly nil range of motion of his left ankle.


On April 9, 1990, Dr. Wickler reevaluated Employee.  Dr. Wickler reported:  "He was doing okay, but continued to have symptoms in the lower extremity. . . .  Recently, . . . . [h]e got out of the loader, forgetting to restrap the [brace] and twisted his foot. . . . He was seen by Dr. Fu, who treated him . . . for symptoms over the lateral aspect of his foot."


Dr. Wickler added:  "He also saw Dr. Charles Aarons, who suggested that perhaps he was not fit for heavy equipment duty. . . . I somewhat concur with Dr. Aarons. . . .  He has given it his best shot and still continues to have symptoms, and therefore, I think retraining . . . is indicated."


Employee applied for a reemployment benefits evaluation.  The RBA assigned a rehabilitation specialist to evaluate Employee.  The specialist's eligibility assessment listed Employee's job at the time of injury as heavy equipment operator.  The specialist submitted to Dr. Wickler various job descriptions listing the physical capacities required for each job.  The specialist asked Dr. Wickler to predict whether Employee's permanent physical capacities would be less than the jobs demanded.  These job descriptions were taken from the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT).


No job description for a heavy equipment operator was submitted to Dr. Wickler before the RBA's first determination.  On the job description for an industrial truck operator, Dr. Wickler indicated Employee would be unable to operate foot pedals.  Accordingly, he found Employee's physical capacities were less than the physical demands of the job.  Upon review, we remanded for an explanation regarding the SCODDOT job description selected to represent Employee's job at the time of injury.


Following our remand, the RBA obtained the specialist's addendum to the eligibility assessment.  She met with Employee and his supervisor and selected additional SCODDOT job descriptions which reflected his work duties.  Employee testified at the hearing that he has very little use of his foot because of his ankle injury.  He testified he had to put his hand on his foot to get enough pressure to operate a clutch.  Both Employee and his immediate supervisor agreed that after 1988 Employee did not operate equipment unless it had an automatic transmission.


In connection with the addendum, the specialist provided Dr. Wickler with job descriptions for a dump‑truck driver, a tank‑truck driver, a heavy truck driver, a tractor‑trailer‑truck driver,

and an operating engineer.  The first job description, the dump truck driver, indicates the need to operate foot controls.  Dr. Wickler wrote that Employee was "unable to carry out this job because of repetitive foot, ankle & knee motion ‑ in addition mechanical vibration increases patient's symptoms . . . ."


Dr. Wickler indicated on the remaining job descriptions that Employee did not have the physical capacity to perform the jobs.  He did not add any separate comments.


Petitioners obtained a report from Dr. Fu dated March 5, 1993.  He has not seen Employee in the past three years.  Petitioners provided him with a package of information.  Petitioners did not indicate whether the information included any of Employee's medical records after his last visit with Dr. Fu in March 1990 or the specialist's evaluations.


The information provided to Dr. Fu included Employee's supervisor's letter and job descriptions for tank‑truck driver, dump‑truck driver, industrial truck operator and tractor‑trailer driver.  There is no indication of the source of these job descriptions.  Dr. Fu stated, "As I understand, there is minimal foot activities except for operating the air brake which requires one to two inches with minimal pressure.  These are all within Mr. Shade's capacities."


Dr. Fu's statement about the air brake appears to be a reference to Employee's supervisors letter which states Employee operated a yard loader because his activities were restricted after his 1988 injury.  Employee's supervisor's letter indicated that none of the SCODDOT job descriptions matched Employee's actual job duties.
  The job was a combination of several job descriptions including the dump‑truck driver, but he thought it most closely resembled the tractor‑trailer truck driver description.  The SCODDOT description of that particular job indicates it involves exposure to "sufficient vibration to cause bodily harm if endured day after day."  Dr. Fu did not discuss the effect of the vibrations.


Petitioners contend that if Employee can be a fishing vessel captain as indicated by Dr. Wickler, it follows that he could perform other jobs he has held in the last 10 years because they are just as strenuous.  Petitioners argue we should rely on Dr. Fu's opinion rather than Dr. Wickler's opinion and find the RBA abused his discretion.


Petitioners also argue the RBA's determination of Employee's earnings from commercial fishing was an abuse of discretion.


The RBA's redetermination letter of April 22, 1993, indicates he reviewed and recomputed Employee's earnings from his 1986 and 1987 fishing efforts.


Also, Petitioners argue that the RBA abused his discretion because he did not consider Employee's retirement status and monthly retirement income.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. .. .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.'  [footnote omitted], Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


In the Administrative Procedure Act the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above, but also expressly includes reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in light of the whole record.

AS 44.62.570.


Recently in Yahara v. Construction & Rigging, Inc., P.2d (No. 3948 at 7 ‑ 8) (Alaska April 30, 1993), the court considered our review of an RBA determination.  The court stated:


Even if Dr. Horning's opinion met the statutory requirements of AS 23.30.041(e), the R.B.A. had the discretion to weigh Dr. Voke's opinion more heavily. . . .  The R.B.A. could reasonably infer that in forming an opinion, Dr. Voke relied on his own training, experience, and knowledge of Yahara's condition.  The Board's refusal to reweigh the evidence was thus a proper application of the substantial evidence test.


We find Petitioners in this case are asking us to reweigh the evidence by comparing the two medical opinions and finding Dr. Fu's opinion more "well‑informed."  We refuse to do so.  Instead, we consider whether Dr. Wickler's opinion constitutes substantial evidence.


"Substantial evidence" was defined in Yahara at 4‑5 as "that which a reasonable mind, viewing the record as a whole, might accept as adequate to support the . . . decision."  In this case, Employee had a serious injury which has left him with a permanent impairment.  Dr. Wickler treated Employee after his injury in 1988 until September 1989.  Employee was treated by Dr. Fu for about four months.  Employee then saw Dr. Aarons, a general practitioner, who believed Employee's condition prevented him from continuing to perform his job duties.  Employee then returned to Dr. Wickler who reevaluated him in April 1990.  Employee also saw M. L. McCumber, M.D., in April 1990, who recommended Employee perform sedentary employment only.  He indicated Employee could not drive a car or pickup, a truck, a tractor or operate machinery unless it had an automatic transmission.


We find Dr. Wickler, who specializes in orthopedic surgery, has the training and experience to make determinations about an injured worker's physical capacities.  We find he is knowledgeable about Employee's condition.  Dr. Wickler reviewed all of the SCODDOT job descriptions which the specialist provided, and concluded Employee did not have the physical capacities to perform the job duties except for being a captain of a fishing vessel.


Dr. Wickler was mistaken in his belief that the SCODDOT description of a dump‑truck driver included exposure to vibrations.  However, that was not his primary reason for finding Employee unable to perform the job.  He stated he could not do it because of the foot, ankle and knee motion.  The description of the job does indicate it is necessary to operate foot controls.


Dr. Wickler did not make a comment on any of the other job descriptions.  We refuse to speculate as Petitioners urge and conclude that Dr. Wickler imposed his own ideas when reviewing the other job descriptions.  We also refuse to speculate as Petitioners urge that the fishing vessel captain's job is as strenuous as other jobs which Dr. Wickler found Employee could not perform.  It is classified as a "light" job.  It does not require operating foot pedals.  Although it does mention climbing, there is no indication in the record that Employee cannot climb.


Accordingly, we conclude Dr. Wickler's opinion is substantial evidence; it is the type of evidence upon which a reasonable person would rely.  Therefore, we will affirm the RBA's reliance upon Dr. Wickler's opinion.


This is not to say that we would not have affirmed the RBA's determination if he had relied Upon Dr. Fu's opinion and found Employee ineligible.  However, the RBA has the responsibility to make the initial determination, and we may review that determination upon request.  However, we may not reweigh the evidence.


We note that in forming his opinion Dr. Fu's did some of the same things that Dr. Wickler did, and Petitioners' had alleged these were reasons to discount Dr. Wickler's opinion.  Dr. Fu's reference to the supervisor's letter makes it clear he was considering factors outside the SCODDOT job descriptions in forming his opinion.  Dr. Fu did not make a specific comment about the effect of vibrations when considering the tractor‑trailer‑truck driver.  Furthermore, unlike Dr. Wickler's opinion which is stated following the reprint of the SCODDOT job description, we have no indication of the source of the job descriptions reviewed by Dr. Fu.


We find nothing in AS 23.30.041 which requires the RBA to consider Employee's retirement income or retirement status in making his determination.  In fact, if the RBA had considered Employee's retirement status, that would have been an abuse of discretion because it would be contrary to the law.


We do find that the RBA failed to properly reconsider all of Employee's fishing income to determine whether working as a fisherman excludes him from reemployment benefits.  The RBA recomputed Employee's fishing income from 1986 and 1987, but did not recompute his post‑injury fishing income.  However, we find this was harmless error and not a basis to remand the determination.  Our review of the record as a whole does not leave us convinced that a mistake was made.  The evidence of record supports the RBA determination that Employee is eligible for reemployment benefits under AS 23.30.041(o).


Employee's fishing income in 1986 was recomputed as $18,697 and in 1987 it was recomputed as $26,081.  We find Employee's 1988 fishing earnings, including depreciation, totaled $30,165.


As noted in our previous decision, Employee's 1989 fishing income, including depreciation, was $10,680.  His 1990 earnings were $28,539.  His 1991 earnings were $19,413.


We previously affirmed the RBA's determination that Employee's gross hourly wage at the time of injury was $37.50.  We also affirmed the RBA's determination that under AS 23.30.041(e) (2) remunerative employability under AS 23.30.041(p) (7) is a consideration.  Therefore, Employee would have to be able to earn $22.50 per hour to be ineligible under AS 23.30.041(e)(2).  Using Employee's best year's fishing income, $30,165.00, and computing an hourly wage based on 40 hours per week, 52 weeks per year, provides an hourly wage of only $14.50.  Accordingly, his self‑employment as a fisherman does not exclude Employee from being eligible for reemployment benefits.


Therefore, we conclude the RBA did not abuse his discretion.  We will affirm his determination.  We will deny Petitioners' request to remand the determination.


ORDER

The RBA's determination regarding Employee's eligibility for reemployment benefits is affirmed.  Petitioners' request to remand the determination is denied and dismissed.


Dated at Anchorage, Alaska this 27th day of May, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom



Rebecca Ostrom



Designated Chairman



 /s/ S.T. Hagedorn



S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harvey Shade, Sr., employee / respondent; v. ARCO Alaska, Inc., employer; and CIGNA/INA/ALPAC Companies, insurer / petitioners; Case No. 8820304; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of May, 1993.



Flavia Mappala, Clerk
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We have noted in other cases the significant disparity that may exist between a SCODDOT job description and an employee's actual job duties at the time of injury.  Rearick v. Engineered Fire Systems, Inc., AWCB Decision No. Unassigned (case No. 9211745) (May 20, 1993); Odman v. K & L Distributors, AWCB Decision No. Unassigned (Case No. 9128506) (April 22, 1993).


We do not mean to imply the Petitioners gave him job descriptions from some other source in an effort to obtain a favorable opinion.  We assume Petitioners provided him with the SCODDOT job descriptions, but we have no evidence in the record to support that assumption.  We find the format used to obtain Dr. Wickler's opinion about Employee's ability to perform various jobs better documents the physician's review of the appropriate tasks and physical demands of each job.







