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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN W. DODSON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8102635



)

MELODY SALES, INC.,
)
AWCB Decision No. 93-0139



)


Employer,
)
Filed with AWCB Anchorage



)
June 3, 1993


and
)



)

CONTINENTAL INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee’s claim for medical and related benefits as well as an attorney’s fee was heard at Anchorage, Alaska, and the record closed on April 8, 1993.  Employee was represented by attorney Eric Brown.  Defendants were represented by attorney Timothy McKeever.  We entered our order on April 22, 1993.  On April 30, 1993, we received Defendants' request for reconsideration.  We granted reconsideration on May 5, 1993, and allowed the parties to file written arguments on the reconsideration request.  Employee's response was received May 6, 1993, Defendants' reply was received May 14, 1993.  The request for reconsideration was ready for our reconsideration on May 18, 1993, when we first met after the record closed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In our previous decision, Dodson v Melody Sales, Inc., AWCB Decision No. Unassigned (Case No. 8102635) (April 22, 1993) (Dodson I), we directed Employee to provide Defendants with the bill for the licensed practical nursing (LPN) care after September 15, 1992.  We ordered Defendants to pay for the LPN care provided between September 16, 1992 and October 15, 1992.


Accompanying Defendants reconsideration request was additional information regarding the billings from and their payments to Kare Med, Inc., which apparently they had at the time of the hearing but didn't submit into evidence.


In Dodson I we noted:


On September 15, 1992, Defendants received a bill from Kare Med, Inc., for round‑the‑clock care by a licensed practical nurse (LPN) at $24.00 per hour.  The adjuster immediately tried to reach Dr. Pribble, but he had closed his practice and moved to another state. . . .  The adjuster learned  Employee had become a patient of James B. Martin, M.D., for follow‑up care.  She contacted Dr. Martin who indicated Employee needed care 24 hours a day by an LPN.  She questioned the need for 24‑hour a day care, and the need for care by an LPN.


Defendants refused to pay for LPN care.  Instead on September 15, 1992, they told Employee, Dr. Martin, and Kare Med, Inc., they would pay for an aide to attend Employee.  The aide's hourly rate of pay is $10.00.


Later the adjuster received a letter from Dr. Martin stating Employee needed an LPN for 12 hours a day, and visits as needed by an LPN to provide injections, which were prescribed every 6 hours, when not otherwise covered by the 12‑hour shift.  Dr. Martin stated;  "This care is necessary to provide post op care for this patient.  This is to include transfer from bed to chair, assisting in ambulatory, fall prevention.  He will require IM injections for relief of pain and muscle spasm.  It is necessary to monitor vital signs."



In a subsequent letter dated September 23, 1992, Dr. Martin stated:  "I agree in the interest of cost containment to reduce LPN nursing coverage to 12 hrs. per day as the patient's family could attend the remaining time.  Also, he requires PRN [as needed] injections for muscle spasm."

Dodson I at 2 ‑ 3.


In our findings of fact and conclusions of law, we discussed the presumption, Dr. Martin’s credibility, and found from a preponderance of evidence that LPN care was needed for 12 hours per day after September 15, 1992.  Id. at 10.  We ordered Defendants to pay for the LPN care provided between September 16 and October 15, 1992.


Upon reviewing the evidence previously submitted, the evidence submitted with Defendants' reconsideration request, and the parties' arguments we find we made a mistake in fact and our order was not sufficiently precise.


First, we find we were mistaken in Dodson I because we implicitly concluded Defendants paid for LPN care for 24‑hours per day through September 15, 1992.  We find this is incorrect based on the evidence accompanying Defendants' reconsideration request.  We find Defendants paid for 24‑hour‑per‑day LPN care only through September 14, 1992.


A review of the adjuster's notes and Dr. Martin's deposition indicates that on September 15, 1992, they discussed the type of care and number of hours of care Employee needed.  The adjuster's notes indicate Dr. Martin "did agree to reduce hours from 24/hr per day until [sic] 12/hr per day.  I informed Dr. Martin that . . . I could not provide payment for anything more than an aid [times] 12/hr day thru 9/22/92."


In his deposition Dr. Martin testified that they discussed arrangements to reduce the level of care and the Defendants' expenses, and he thought that was where the reduction to 12‑hour per day attendant care came about. (Martin Dep. at 42).  Dr. Martin did not testify in his deposition exactly when he believed the reduction to 12 hours per day could begin.  However, he wrote a letter on September 21, 1992 ordering private duty nursing of "12 hrs. daily by LPN personnel starting 7:00 a.m. 9/22/92."


We find we made a mistake of fact in our original derision because we found Dr. Martin indicated LPN care could be reduced to 12 hours per day beginning September 16, 1992.  However, upon reviewing the evidence again, we find he did not order the reduction until September 22, 1992.  Although the adjuster and he had a conversation on September 15, 1992, and he agreed to the reduction in hours of care, it is not clear from her notes or his deposition testimony that he believed the reduction could take place immediately.  Clearly the adjuster wanted the reduction to begin immediately, and proceeded to implement what she believed was the appropriate level of care.  However, given the adjuster's note that she could only pay for an aid through September 22, 1992, which coincided with the date Dr. Martin reduced the number of hours of LPN care, we find there some miscommunication about the beginning date of the reduction.  We find Dr. Martin's written orders the most reliable evidence of the care he thought appropriate for Employee as well as the terms he thought he and Ms. Rush had reached in their phone conversation.


Based on these findings and the legal analysis in Dodson I, primarily the lack of medical evidence to contradict the doctor’s written orders, we conclude Defendants must pay for 24‑hour per day LPN care from September 15, 1992 to September 22, 1992 at 7 a.m.


Starting September 22, 1992 Employee's care was provided by an aid.  Although Dr. Martin had continued to prescribe LPN care and there is no medical evidence to contradict his prescription, apparently Employee accepted the adjuster's decision on the type of care he would receive.  Apparently, there is no dispute over medical care after September 22, 1992.


Based on the foregoing, we will change the order in our April 22, 1993 decision to reflect Defendants' liability for 24‑hour per day LPN care from September 15, 1992 to 7 a.m. on September 22, 1992.  We calculate the amount due for this period of time to be $4,200.  This is computed by multiplying the LPN's hourly rate of $24.00 times 24 hours, for a total of $576.00 per day.  The period from 12:01 a.m. on September 15, 1992 through midnight September 21, 1992 would total $4,032.00. There would be an addition $168.00 due for the seven hours from 12:01 a.m. on September 22 to 7 a.m.


We also find Defendants have paid for some of the care provided during this period of time.  They may credit the amount already paid for the period of September 15, 1992 through 7 a.m. on September 22, 1992, against the $4,200 due.


Under our initial order attorney's fees are due based on the increased amount paid by Defendants as a result of the hearing.  Therefore, Defendants are to determine the amount they had paid for attendant care for the period of September 15, 1992 through 7 a.m. on September 22, 1992 before the April 7, 1993 hearing.  This amount is to be deducted from the amount due under this decision.  Attorney’s fees, based on the minimum statutory fee formula, are to be computed on the difference.


In response to Defendants' request for reconsideration, Employee raised the issue of interest on the unpaid medical expenses for the first time.  The court has ruled that interest is due on unpaid medical expenses.  Moretz v. O'Neill Investigations, 783 P. 2d 764 (Alaska 1989).  However, because the issue was raised only in conjunction with the request for reconsideration and it was not an issue heard initially, we do not determine the request in this reconsideration decision.


ORDER

Upon reconsideration, we clarify our previous order to provide:


1. Defendants shall pay for LPN care for 24 hours per day from September 15, 1992 to 7 a.m. on September 22, 1992 in the amount of $4,200.00.  Defendants may credit against this amount due any sum already paid for this period.


2. Defendants shall pay attorney's fees in accordance with this decision.


3. We retain jurisdiction to determine attorney's fees in connection with the reconsideration request.


Dated at Anchorage, Alaska this 3rd day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John W. Dodson, employee / applicant; v. Melody Sales, Inc., employer; and Continental Insurance Company, insurer / defendants; case No. 8102635; dated and filed in the office of the a Workers' Compensation Board in Anchorage, Alaska, this 3rd day of June, 1993.



Dwayne Townes, Clerk
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Employee also sought attorney's fees for the services provided in connection with the reconsideration request.  However, because Defendants have not had an opportunity to respond, we do not decide the issue.  We direct the parties to attempt to resolve this request.  We will retain jurisdiction should they be unable to do so.







