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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS M. GOCHIS,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9106558

ALASKA PETROLEUM CONTRACTORS
)

    INCORPORATED,
)
AWCB Decision No. 93-0140



)


Employer,
)
Filed with AWCB Anchorage



)
June 3, 1993


and
)



)

INDUSTRIAL INDEMNITY COMPANY, 
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this application for review of the Reemployment Benefits Administrator's designee's (RBA) action in Anchorage, Alaska on May 19, 1993.  The employee testified and attorney Michael J. Jensen represented him.  Attorney Michael A. Budzinski represented the employer and its insurer.  The record closed at the end of the hearing.


Following a back injury suffered by the employee while working on the North Slope for the employer in March 1991, the RBA found him eligible for reemployment benefits.  The employee selected Clifford G. Larsen of Missoula, Montana to be his rehabilitation specialist.  By letter dated June 24, 1992, the RBA informed Larsen (and the parties) of the employee's eligibility for benefits and his selection to provide a reemployment benefits plan.


By letter dated October 21, 1992 the insurer requested the RBA to address "remunerative employability" issues, particularly calculation of the employee's "gross hourly wages at the time of injury" under 8 AAC 45.490.  Apparently, the question had not been raised by the parties or the assigned rehabilitation specialist previously despite the normal requirement (90‑day) that the specialist complete the reemployment plan by September 24, 1992.
  On November 4, 1992 the RBA sent the parties a letter outlining her calculation of gross hourly wages at the time of injury under 8 AAC 45.490(3).  The calculation was not identified as a formal determination of the gross hourly wages and pay rate equaling remunerative employability.  Nonetheless, the employee filed an application seeking our review of the calculation and the insurer did not object to that procedure.


ISSUES

1. Is AS 23.30.041(p)(7) unconstitutional?


2. Did the RBA abuse her discretion in calculating the employee's "remunerative employability?"


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Constitutionality of AS 23.30.041(p)(7).


AS 23.30.041(p)(7) provides:


"remunerative employability" means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker's gross hourly wages at the time of injury; if the employment is outside the state, the stated 60 percent shall be adjusted to account for the difference between the applicable state average weekly wage and the Alaska average weekly wage.


The parties disputed the constitutionality of using differences in average weekly wages, rather than cost of living differences, to adjust remunerative employability levels when employees reside outside Alaska.  Alaska Pacific Assurance Co. v Brown, 687 P.2d 264 (Alaska 1984).  They accepted our previous decisions declining to rule on the constitutionality of our Act.  The issue was raised to preserve it for any appeal.  We permitted brief arguments on the issue, for that purpose, but continue to conclude that the determination of the constitutionality of the Alaska Workers' Compensation Act is the province of the judicial branch of government.


2. Did the RBA abuse her discretion in calculating the wage rate required for "remunerative employability?"


Under AS 23.30.041(d) we must uphold the RBA's decision, upon review, absent an "abuse of discretion on the administrator's part."  As we have previously noted, "abuse of discretion" is not defined in our Act.  one accepted definition includes an agency failure to properly apply the controlling law.  Manthey  v. Collier, 367 P.2d 884, 889 (Alaska 1962).  As we explained in Wrick v. Earth Movers of Fairbanks, AWCB No. 91‑0126 (May 1, 1991), applying any of the accepted definitions of "abuse of discretion" leads us to focus on the overall reasonableness of the determination in light of the applicable law, regulations, and facts of the claim.


8 AAC 45.490 provides:


For purposes of AS 23.30.041, "gross hourly wages at the time of injury" is determined as follows:


(1) If the employee was paid on an hourly basis at the time of injury, gross hourly wages are the actual hourly rate at the time of injury, exclusive of premium time or overtime.


(2) If the employee was paid on a weekly or monthly salary basis at the time of injury


(A)the weekly salary must be multiplied by 52 and divided by 2080 to compute gross hourly wages; or


(B) the monthly salary must be multiplied by 12 and divided by 2080 to compute gross hourly wages.


(3) If at the time of injury the employee received bonuses, commissions, gratuities, or room and board during the course of employment, gross hourly wages are computed by dividing the gross weekly earnings, as determined under AS 23.30.220, by 40.


There was no dispute that the employee received room and board at the time of injury.  However, the employee contends the RBA incorrectly calculated the wage rate required for remunerative employability.  He contends:


(1) 8 AAC 45.490(3) is inconsistent with the Act.  Previous decisions upholding the application of that subsection should be distinguished since they involved employees paid on an hourly basis rather than on a salary basis as was the employee.


(2) The RBA incorrectly used 1990 rather than 1991 average weekly wage statistics to adjust the remunerative employability wage rate under AS 23.30.041(p)(7).


(3) The RBA failed to correctly adjust the employee's gross weekly earnings.  She failed to consider the value of room and board as well as workers' compensation paid during the two‑year period before injury.  In addition, when considering the employee's 1990 earnings from employment in Colorado, the RBA failed to adjust the Colorado wages to higher Alaska wage rates.


In several previous decision and orders, we have upheld the RBA's interpretation and application of 8 AAC 45.490(3).
  In each we found the RBA's literal interpretation and application of that regulation reasonable and upheld it.  We also concluded that it would be inappropriate for a panel to consider invalidating a regulation adopted by the full board.


We agree with the actions taken by the previous panels considering those questions.  In addition, we find the employee's salaried status a distinction without a difference when considering previous decisions.  Neither the regulation, nor the employee, offer any basis for treating salaried employees differently than hourly employees in applying 8 AAC 45.490(3).  We conclude the RBA did not abuse her discretion in utilizing 8 AAC 45.490(3) given the employee's undisputed receipt of room and board at the time of injury.


Using the published table of the difference between the average weekly wage in Alaska and Montana in 1990, the RBA calculated that the Montana average weekly wage in 1990 was 60% of the Alaska average weekly wage for that year.  Using hearing exhibit 2, we calculate that the Montana average weekly wage in 1991 was 61% of the Alaska average weekly wage for that year.  That difference is obviously quite small and probably represents the degree of change which would normally be expected from one year to the next.  We are also aware that there is a significant lag between the end of a year and the publication of the average weekly wage data by state for that year.


For those reasons, particularly in light of the short time periods established by the Legislature for the RBA to complete determinations, we would not find the use of a prior year's data an abuse of discretion in most cases.  Here, however, the determination of remunerative employability is being determined at a time when year‑of‑injury data is readily available.  In such cases, we find, the year‑of‑injury average weekly wages must be used.  We conclude that the RBA abused her discretion for that reason, although (as mentioned) the impact on the employee was negligible.


The other alleged abuses of discretion involve the calculation of "gross weekly earnings" under AS 23.30.220.  The RBA relied on the gross weekly earnings calculated by the insurer.  The employee evidently never communicated his dissatisfaction with the gross weekly earnings calculated by the insurer to the RBA.  We therefore believe the RBA acted reasonably under the circumstances.


Now, for the first time, the employee discloses to us and the insurer several theories for finding the previously calculated gross weekly earnings incorrect.  Absent a stipulation by the parties, we conclude that it is up to us and not the RBA to resolve such disputes.  We therefore conclude that the RBA did not abuse her discretion.  However, we also conclude that the employee was still entitled to seek an adjustment of the calculation before us under our general authority to "hear and determine all questions in respect to the claim." AS 23.30.110(a).


We conclude, however, that the procedure used to raise the question in this instance left the insurer without an adequate opportunity to prepare its defense.  For that reason we retain jurisdiction over this claim rather than remand it to the RBA at this time.  The parties may agree to the correct gross weekly earnings amount, and submit a stipulation to us requesting entry of an order based on the stipulation remanding the matter to the RBA. 8 AAC 45.050(f)(1).  If the parties cannot agree, the employee must file an affidavit of readiness for hearing.  We will then schedule a hearing at an appropriate time to determine the matter.  Once the question is resolved, we will then remand the matter to the RBA for consideration of any change in the gross weekly earnings and recalculation using the 1991 average weekly wade data.


ORDER

The determination of the Reemployment Benefits Administrator's designee to apply 8 AAC 45.490(3) is upheld.  The use of 1990 average weekly wage rate data is overturned as an abuse of discretion.  We retain jurisdiction over this claim pending resolution of the dispute over calculation of the employee's gross weekly earnings.  The parties shall act to resolve that dispute as described in the body of the decision.


Dated at Anchorage, Alaska this 3rd day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie, Esq



Designated Chairman



/s/ MARK D. STEMP


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Thomas M. Gochis, employee / applicant; v. Alaska Petroleum Contractors, Inc., employer; and Industrial Indemnity Company, insurer / defendants; Case No. 9106558; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of June, 1993.



Dwayne Townes, Clerk
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Due to the unavailability of a labor member, we proceeded with the hearing before a panel quorum.  AS 23.30.005(f).


The specialist requested an extension of the 90�day period on September 30, 1992.


    �Dougall v. Alaska Petroleum Contractors, Inc., AWCB No. 92�0281 (November 20, 1992); Shade v. Arco Alaska, Inc., AWCB No. 92�0279 (November 18, 1992); Gallagher v. Cimmaron Holdings, AWCB No. 92�041 (September 30, 1992).







