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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT LOW,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8926033



)

PHOENIX SEAFOODS,
)
AWCB Decision No. 93-0141



)


Employer,
)
Filed with AWCB Anchorage



)
June 3, 1993


and
)



)

WAUSAU INSURANCE COMPANIES,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim for benefits on March 26, 1993 in Anchorage, Alaska.  The employee was present and was represented by attorney Joseph Kalamarides.  The employer and insurer were represented by attorney Tracy Knutson.  Due to insufficient time to take oral closing arguments, the hearing record remained open for written briefing.  Subsequently, the employee filed a medical report to which the employer filed a written opposition on April 20, 1993.  We reopened the record when we next met on April 21, 1993 for the limited purpose of considering the employer's opposition.
  We then closed the record on April 21, 1993.


ISSUES

1. Whether the employee is eligible for temporary total disability benefits from September 27, 1989 through April 24, 1990.


2. Whether the employee is entitled to an increase in his compensation rate.


3. Whether the Social Security offset provision in AS 23.30.225(a) is inapplicable because the employee is over 70 years old.


4. Whether the permanent partial impairment benefits awarded the employee are appropriate.


5. Whether the employee waived his right to reemployment benefits under AS 23.30.041 because he failed to comply with the ten‑day requirement in AS 23.30.041(g).


6. Whether the employee should get an award of attorney's fees and costs.


EVIDENCE SUMMARY

The employee, at age 71, began working for the employer on March 27, 1989. (Joseph Hale dep. at 9).  He had been retired from 1983 through 1988. (Employee July 20, 1990 statement of earnings to Insurer).  According to his wife, Phyllis Low, the employer's bookkeeper in 1989, the employee continued working for the employer, without time loss, until September 27, 1989, when the plant closed.


The employee alleges he injured his left heel on May 15, 1989 while working for the employer as chief engineer of its frozen fish business in Whittier.
  He testified he was standing on a plank, tending an ice machine, when he stepped backwards onto a five‑gallon pail on a deck.  As he did so, the pail overturned, and he landed with all his weight on his heel.  (Employee dep. at 33).  The employee described the initial pain as "just a jolt," and he did not think too much about it at the time.


The employee testified that a week or so later, his supervisor (and the plant manager) Joe Hale saw him limping and asked what happened, and the employee reported the incident.  Hale testified the employee never reported falling off a bucket.  (Hale dep. at 7‑8).  However, Hale acknowledged the employee did report foot problems, something akin to a stone bruise.  Hale estimated the foot complaints occurred sometime in June or early July 1989. (Id. at 8).


The employee testified he continued to work, rather than going to a doctor, because there was nobody to take his place at the plant, and he believed he would lose his job if he took time off for medical treatment. (Employee dep. at 36).  Mrs. Low also testified there was nobody to take the employee's place.  She asserted that Hale indicated "no one was to leave."  Hale described these assertions as "totally false."  He asserted he would have given the employee as much time off as needed to deal with the heel problem.  Hale maintained that the employer could have continued operating in the employee’s absence.  (Hale dep. at 10).  On cross‑examination, Hale stated that when the employee had problems, the employer brought in an outside contractor to "give Bob a hand. (Id. at 15).


The employee testified his foot worsened over time, and he finally went to a "med tech" at the Whittier Medical Clinic for examination.  The medical records indicate this occurred sometime in late August or early September 1989.
  He also recalled that Joe Hale sent him to Anchorage to get better shoes to protect his foot.  (Employee dep. at 35).  Medical records further indicate he was given a prescription for an orthotic device for a heel spur on August 28, 1989, by P. Hackett, M.D., at Humana Hospital in Anchorage.  He was then examined by Declan Nolan, M.D., an Anchorage orthopedist, on September 1, 1989.  Dr. Nolan's report, like that from the Whittier Medical Clinic, indicates the employee fell off a scaffold onto his left heel on May 15, 1989, and the condition worsened progressively.  Dr. Nolan indicated the employee would be disabled for two weeks. (Nolan September 1, 1989 "to whom it may concern" form).


However, the employee did not take time off work.  He returned to Whittier and continued to work until the plant closed.  His wife, Phyllis Low, was the bookkeeper for the employer.  She testified his last work day was September 27, 1989.
  She described the employee as "in quite a bit of distress" when he stopped working.


The employee then traveled to Aurora, Oregon in October 1989 and parked his motor home on the property of Ernest Ford, owner of Western Ford Companies.  The employee testified he negotiated with Ford about doing some work on a barge, but the negotiations ended because the employee couldn't work on his foot. (Employee dep. at 18).  The employee's wife testified his foot was "doing very poorly" at this time.


Ford testified he became acquainted with the employee several years ago when the employee brought in some barbecue assemblies for Ford to complete for a restaurant owned by the employee's son.  Ford stated that in subsequent years, the employee "just started showing up every summer" at Ford's property.  Ford said he let the employee park his motor home on his property because the employee did not have much money, and because the employee gave his occasional opinion and pencil sketches on designs of projects Ford worked on in his business.


Ford subsequently wrote a letter confirming a conversation he and the employee had on October 6, 1989.  (Letter to Rob Low dated August 8, 1991).  In it, Ford indicated the two had a conversation about the employee supervising the completion of a power barge then under construction at Ford’s plant.  The work would have included installing diesel engines and other parts on the barge.  The estimated completion time was six and one‑half months, and the employee would be paid $4,500.00 per month.  Ford concluded:  "You could not accept this offer because of an injured foot."


In his deposition, Ford asserted that his actual conversations with the employee were similar to the words in the letter, although the letter "sounded a little fancier or a little nice."  He described his discussions with the employee regarding the work as "just oral conversation" about the employee impossibly" performing the work.  (Ford dep. at 8).  Ford testified nothing ever came of the talks, and he sold the barge without the engines.  Therefore, he never offered the employee any more than a possibility of employment. (Id. at 7, 10).


When asked whether the employee indicated he could not perform the barge work because of a foot problem, Ford testified that to his recollection, the foot only had something to do with the project starting time. (Id. at 11‑12).  Ford stated he did not know if the employee had a foot problem, but he recalled the employee complaining about his foot, and Ford saw him cut out pieces of rubber to stick in his shoes.


After his examination by Dr. Nolan in early September 1989, the employee did not seek further medical assistance for his heel until November 28, 1989, when he was examined by Rain R. Krishna, M.D., in Yuma, Arizona. (He had moved there after stopping in Oregon.) Dr. Krishna prescribed heel cups, Indocin and warm water soaks.  He released the employee to regular work effective November 28, 1989 and told the employee to return in three weeks if the symptoms persisted.  The employee never returned. (Krishna February 27, 1991 Physician's Report).


The employee spent the winter in Yuma.  Documents in the record indicate the employee was hired to teach "home shop metal working" at Arizona Western College from December 6, 1989 to March 28, 1990.
  He returned to the Seattle area sometime in the spring of 1990.  He applied for unemployment insurance benefits at the North Seattle Job Service Center on March 21, 1990. (Exhibit 3 to employee deposition).  The employee indicated there was no reason he couldn't go back to work at that time.  Documents indicate he received unemployment insurance benefits from April 4, 1990 to May 14, 1990.


After Dr. Krishna’s November 1989 treatment, the employee was not examined again by a physician until April 24, 1990, when he began treating with Don Floyd, D.P.M., a podiatrist in Lynnwood, Washington.  He eventually had surgery on the heel.  He continued to receive care from Dr. Floyd until November 27, 1990.


He later relocated to Yuma where he began treating with Stanton Cohen, D.P.M., on January 22, 1991. (Cohen March 23, 1993 dep. at 7) (Cohen dep. 1).  In his March 26, 1993 deposition (Cohen dep.  II), Dr. Cohen was asked to give an opinion, based on his review of Dr. Floyd's medical records and his own conversations with the employee, whether the employee was able to work from October 6, 1989 to April 24, 1990.  Dr. Cohen stated:


If I can add to it, I did see at one time on a disability report the things he was required to do in his employment, and based on that finding and my review of the chart from Dr. Floyd, the pain would have been more than mild to moderate, it could have been heading towards severe, and he would not be able to fill all the functions of his job.

(Cohen dep. 11 at 6).


The doctor was then asked:


Q. So if Robert Low testified that he could not work due to than pain in his foot, would that be consistent with your evaluation?


A. Yes, it would.

When told on cross‑examination that Dr. Floyd did not initially examine the employee until April 1990, Dr. Cohen reiterated his opinion was based on his conversation with the employee and his review of Dr. Floyd's records. (Id. at 8, 16).  Dr. Cohen asserted the employee would be disabled from working jobs which required being on his feet for long periods. (Id. at 16).


Subsequent to the employee's foot surgery and post‑operative care, the employee was rated for permanent partial impairment by three physicians.  Dr. Cohen initially rated him on February 24, 1992 at 13 percent whole person impairment, based on the American Medical Association Guides to the Evaluation of Permanent Impairment, Third Edition (AMA Guides).  (Cohen March 23, 1993 dep. at 18) (Cohen Dep. 1).  Dr. Cohen indicated the rating was based on eight percent whole person impairment from loss of range of motion plus five percent for gait abnormality, persistent tenderness under the calcaneous, and the plantar fat pad atrophy and sensory loss. (Cohen February 24, 1992 report).


However, during his deposition, Dr. Cohen acknowledged he may have made a mathematical error.  As a consequence, he agreed the rating ought to be nine percent, four percent for range of motion under Table 42, plus five percent for sensory deficit. (Id. at 22‑23).


The second rating was done September 6, 1991 by Ross Brudenell, M.D., an Anchorage orthopedist, at the employer's request.  Dr. Brudenell rated the employee at seven percent whole person, based on two percent for loss of range of motion and five percent for gait abnormality.  He also reviewed Dr. Cohen's rating and asserted Dr. Cohen made an arithmetical error. (Brudenell dep. at 23‑26).


The final rating was performed by John Burr, M.D., an Oregon orthopedist.  Dr. Burr issued a rating of four percent on November 10, 1992, based on the AMA Guides, Third Edition Revised. (Burr November 10, 1992 report at 5).


The employee was paid temporary total disability (TTD) benefits at the weekly rate of $250.16, from April 24, 1990 to September 5, 1991.
  The employer's July 2, 1992 compensation report indicates the employer based the compensation rate on the nature of the employee's work and his work history.  The employer noted the employee was retired from 1983 to 1988, and his gross weekly earnings in 1989 were $500.32.


The employer also paid the employee $9,450.00 in permanent partial impairment benefits.  This amount is based on a seven percent impairment rating ($135,000.00 x .07).


The employee applied for and was eventually found eligible for reemployment benefits on November 18, 1991.  (November 18, 1991 letter by Mickey Andrew, Reemployment Benefits Administrator Designee).  In her notification letter, Andrew instructed the employee to contact her no later than 10 days after the employee received her notification, if he wanted to receive reemployment benefits.


The employee finally responded by filing a request to participate on May 4, 1992. (Reemployment Benefits inquiry dated April 27, 1992).  In his request, the employee asked whether the division of Vocational Rehabilitation could suggest a reemployment specialist in California.  Responding to the employee at his Arizona address (Yuma), Andrew stated she needed more specific geographical information to match the employee's residence with names of specialists. (Andrew June 16, 1992 letter).  The employee stated he did not respond to this letter because he did not know where he would be living, and his wife was having cancer surgery in Portland.  In addition, he indicated he did not see the letter until after the ten days expired, and he figured the letter was obsolete and did not apply.


Andrew later wrote the employee again, summarizing a phone conversation the two had. (Andrew September 2, 1992).  In the letter, addressed to the employee at an Oregon address, Andrew noted the employee indicated he would be in Oregon for some months.  Therefore, she enclosed a list of Oregon reemployment specialists from which the employee could choose a specialist.  Andrew concluded: "It has been some time since you were found eligible for reemployment benefits so I recommend that you begin the work that will be necessary to develop your retraining plan as soon as possible.  I look forward to receiving your choice of rehabilitation specialist in ten days."  The employee did not respond to Andrew's September 1992 letter until March 26, 1993, the date of the hearing on the merits of this matter.


The employee testified he did not respond because he had no way of knowing where he was going to be at the time.  Further, he believed his participation would be predicated on him having an established residence for a two‑year period, and he did not know where he would be living.  He stated he lives in a motor home and has not been settled in any one place for that long.  He testified he usually spends winters in Yuma and summers in either Portland, Seattle or Anchorage.


As noted, the employee was retired from 1983 until 1988.  He earned $26,016.86 while working for the employer in 1989.  There is no evidence on the employee's earnings prior to 1983.  The employee also receives social security retirement benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Temporary Total Disability Benefits.


The employee requests temporary total disability benefits for the period September 27, 1989 through April 24, 1990.  The employer argues the employee was not disabled from work during this period.  The employer contends that the employee did not present evidence to raise the presumption of compensability, but even if he did, the employer produced substantial evidence, and the employee failed to then meet his burden of proof.


In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a) and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury, aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions. Burgess Construction v. Smallwood (Smallwood II), 623 P. 2d 312, 316 (Alaska 1981).  Moreover, the supreme court has held that the presumption also applies to non‑causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care, Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and reemployment benefits under AS 23.30.041. Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991). See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson, 836 P.2d 941, (Alaska 1992).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and the employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment


"[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II; 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption:  1) producing affirmative evidence the injury was not work‑related;  or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton M. Harris, 395 P.2d 71, 72 (Alaska 1964).


In this case, we find the employee raised the presumption that he was unable to work from October 6, 1989 until April 24, 1990.  This finding is supported by the employee's testimony that he couldn't work on Ford's barge because of his foot, his wife's testimony regarding his worsening foot condition, Ford's testimony that the employee had a foot problem in early October 1989, and Dr. Cohen's opinion that the employee was unable to work from October 6, 1989 until April 24, 1990.


We found no testimony by the employee that he felt unable to work immediately after his job with the employer ended on September 27, 1989.  However, we find the preliminary link was established by his testimony, and that of his wife, Ernest Ford and Dr. Cohen that he was unable to work beginning October 6, 1989.
  We must next determine whether the employer has overcome the presumption with substantial evidence.  Viewing the employer's evidence in isolation, we find the presumption overcome effective November 28, 1989, by Dr. Krishna's November 28, 1989 report in which the doctor released the employee to regular work.  We find no medical report, between that date and April 24, 1990, which directs the employee to stop working because of his heel problem.  We find Dr. Krishna's report is affirmative evidence the employee was not disabled from November 28, 1989 to April 24, 1990. See Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).


However, we find no evidence to support the employer's assertion that the employee was not disabled from October 6, 1989 to November 28, 1989.  The employer argues that it produced substantial evidence the employee was not disabled.  It contends the supporting evidence is the testimony of Joe Hale who asserted he was unaware of the employee suffering an injury, and the testimony of Ernest Ford that he really did not have an ironclad agreement with the employee to work on Ford's barge.  We find these facts do not constitute substantial evidence that the employee did not suffer an impairment of earnings from October 6, 1989 to November 28, 1989.


Accordingly, the employer has failed to overcome the presumption that the employee was disabled from October 6, 1989 to November 28, 1989.  The employer shall pay the employee temporary total disability benefits for that period.


However, we conclude the employer has overcome the presumption that the employee was disabled after November 28, 1989.  Therefore, the presumption drops out, and the employee must prove all elements of his claim, by a preponderance of the evidence, that he was disabled between November 28, 1989 and April 24, 1990.


We find Dr. Krishna’s report crucial for our determination.  Dr. Krishna told the employee to return in three weeks if he was still having problems.  The employee never returned.  We infer that the employee's heel problem was not significant enough to warrant a return to the doctor.  Although the employee may well have been in pain, we find the pain was not disabling after November 28, 1989.


Admittedly, Dr. Krishna's report conflicts with Dr. Cohen’s opinion regarding the employee’s ability to work during the period in question.  However, we do not give as much weight to Dr. Cohen's opinion as that of Dr. Krishna, who personally examined the employee during the requested period of disability.  Dr. Cohen did not examine the employee until January 1991, and he did not render his opinion until March 1993.


We further find the part‑time teaching agreement at Arizona Western College, the employee's application for unemployment benefits, and his testimony that he could work are further evidence the employee was not disabled from November 28, 1989 to April 24, 1990.  We find this testimony, combined with Dr. Krishna's report, outweighs testimony of the employee and Dr. Cohen that the employee was in pain and unable to work.  Accordingly, we find the employee has failed to prove his claim for TTD benefits between November 28, 1989 and April 24, 1990.  His claim for benefits during this period is denied and dismissed.


II. Compensation Rate.


We must next determine whether the employee's compensation rate should be adjusted.  At the outset, we find that because we found the employee disabled in 1989 (when his injury occurred), we need not address whether to apply or follow the panel's decision in Sweet v. N.C. Machinery Co., AWCB No. 91‑0117 (April 19, 1991).  Thus, we will analyze this issue under the usual rubric associated with AS 23.30.220.


AS 23.30.220(a) states in relevant part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury;


If AS 23.30.220(a)(2) applies, we must determine, in accord with several Alaska Supreme Court decisions, the employee's probable future earnings during the period of disability, based on the nature of the employee's work and work history.


We first find that the employee was absent from the labor market for more than 18 months in 1987 and 1988.  This finding is supported by the employee's testimony he was retired from 1983 to 1988.  Therefore, we must determine whether to adjust the employee's temporary disability compensation rate, or not, by applying AS 23.30.220(a)(2).


The employer initially based the employee's compensation rate on gross weekly earnings of $500.32.  This amount was calculated by dividing the employee's total wages from the employer ($26,016.86) in 1989 by 52.  The employer then paid the employee a compensation rate of $250.16, less an out‑of‑state cost‑of‑living adjustment.  The employer asserted this rate was based on the employee's work and work history.  (July 12, 1992 compensation report.)


The employee argues he ought to get a compensation rate based on gross monthly earnings of $4,500.00, the amount he earned from the employer in 1989.  Secondly, he contends the employer erred in calculating his compensation rate based on gross weekly earnings of $500.32.  He argues the correct rate for a person married with two dependents is $326.63.


The only evidence on wages the employee earned includes his wages at injury, his two four‑month contracts working in home shop class at Arizona Western College in 1988‑89 and 1989‑90, and his assertion he would have earned $4,500.00 per month working on the barge for Ernest Ford.  We find the latter contention speculative.  There was no concrete agreement.  We find there was only discussion and exchange of ideas, a practice the employee and Ford had carried on for years without monetary exchange.  We find their discussion in October 1989 was essentially no different from their prior conversations.


In addition, we find no evidence the employee’s part‑time job with Arizona Western College would continue during the employee's disability.  See State v. Gronroos, 697 P.2d 1047 (Alaska 1985).  Based on this meager work history, we conclude the wages at the time of injury are an appropriate basis on which to calculate the employee's temporary disability compensation rate.  Accordingly, we find $500.32 is the employee's gross weekly wage, and his compensation rate shall be $326.63.


III. Social Security offset.


The employee argues that because he is over 70 years old, he should be exempt from an offset of Social Security benefits under AS 23.30.225.  The employee maintains that since he was 71 years old when injured, he was allowed, under Federal Law, to work without having any reduction in his Social Security benefits.  He argues that because workers' compensation benefits are a form of wage replacement, "it makes sense that state law would allow a reduction [in workers' compensation] if indeed the employee began to receive retirement benefits."  (Employee hearing memorandum at 8).  He contends the logic of this offset "disappears" when a reaches 70 and is entitled to receive wages and retirement benefits without reduction.


The employer argues there is nothing in the Alaska Workers' Compensation Act which "distinguished between employees receiving periodic retirement benefits based on their age." (Employer hearing brief at 5).  We agree with the employer.  We find the offset in AS 23.30.225(a) mandatory, plain and without exception.  If the Alaska Legislature wanted to except those over 69 from the offset, it could have so provided.  Therefore, the employee's application for an exemption from AS 23.30.225(a) is denied and dismissed.


IV. Permanent Partial Impairment.


The employee requests a permanent partial impairment (PPI) award of nine percent, based on Dr. Cohen's rating.  He argues we should award this rating because Dr. Cohen had more exposure to the employee and his ills than did either Dr. Brudenell or Dr. Burr.


The employer apparently contends we should award the employee at Dr. Brudenell's seven percent rating, which it has already paid the employee, or Dr. Burr's four percent rating.  We first find we must give less weight to Dr. Burr's rating because Dr. Burr used the AMA Guides, Third Edition Revised, instead of the older Third Edition, the use of which is required by regulation. 8 AAC 45.122.


Secondly, we find little difference between the ratings of Dr. Cohen and Dr. Brudenell.  They differ only in a two percent loss of range of motion.  Both ratings are thorough, but we give slightly more weight to Dr. Cohen's rating because the doctor provided slightly more detailed factors in his rating. 8 AAC 45.120(k)(9).
  Accordingly, the employer shall pay the employee permanent partial impairment benefits based on a nine percent impairment rating.


V. Reemployment Benefits.


The employer argues that the employee’s request for reemployment benefits should be denied and dismissed because the employee has waived his right for benefits under AS 23.30.041 by voluntarily and repeatedly disregarding the notice from RBA designee Mickey Andrew to contact the RBA within ten days with his selection of a rehabilitation specialist.  The employer also contends the employee waived this right "due to his transient lifestyle."  (Employer closing argument at 12).


The employee contends that the employer controverted this issue, and the RBA Designee has never decided it.  He asserts we have no jurisdiction to review this matter until the RBA Designee decides the issue.


We agree with the employee.  We believe issues under AS 23.30.041 should be decided initially by the Reemployment Benefits Administrator (RBA).  We find our role, under the 1988 amendments to the Alaska Workers' Compensation Act, is primarily one of review. See Laudenslager v. Triangle Marketing, AWCB No. unassigned at 5 (May 26, 1993).  Accordingly, we are referring this matter to the RBA for decision.  After the decision is rendered, either party may then appeal to us for review under AS 23.30.041.


VI. Attorney's Fees and Costs.


The employee requests actual attorney's fees and costs under AS 23.30.145(b).  AS 23.30.145 states in pertinent part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer resisted payment of the temporary total disability benefits, compensation rate and permanent partial impairment rating awarded here.  We further find the employee retained an attorney who successfully prosecuted a portion of his claim for benefits.  Accordingly, we award reasonable attorney's fees and costs.


The employee's attorney requests an award of $6,947.50 for attorney's fees, $924.00 for paralegal costs, and $836.57 for other costs.  The employer did not object to any of the itemized fees or costs.


Regarding attorney's fees, we first subtract $1,400.00 from the attorney's fee request.  This amounts to eight hours of estimated time to prepare for and attend the March 26, 1993 hearing.  This reduction is made because the employee's attorney submitted the actual hours expended in his supplemental statement of fees and costs filed March 30, 1993.  This reduction results in a fee request of $5,547.50.


We must now determine an appropriate fee considering "the nature, length, and complexity of the services performed, the benefits resulting to the [employee] from the services, and the amount of benefits involved." 8 AAC 45.180(d)(2).  First, we find the services performed were lengthy, with several depositions performed.  The attorney initially interviewed the employee on March 29, 1991.  Secondly, the nature of the services was unique because the employee periodically moved around from state to state in his motor home.  This required an unusually significant number of phone calls and letters to the employee.  Third, we find the case complex, related in part to the employee's age.


Finally, we find the employee was awarded a portion of the benefits he requested He received an increase in his compensation rate, although not all the increase he sought.  He received a small increase in his permanent partial impairment rate.  He was awarded approximately six weeks of the six months of temporary total disability benefits requested.  He was denied a request for an exemption from the social security offset in AS 23.30.225.  No decision was made on the reemployment benefits issue.


Considering all the above factors, and particularly in light of the complex and lengthy nature of the claim, we award the employee 2/3 of his fee request.  Accordingly, the employer shall pay the employee $3700.18 for attorney's fees.


We next consider the costs requested, including paralegal fees.  Under 8 AAC 45.180(f), we may award costs, including paralegal fees, which relate "to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim."


Regarding paralegal fees, we have reviewed the fees and find an award of 2/3 of the fees reasonable for the issues upon which the employee prevailed.  Accordingly, the employer shall pay the employee $616.31 for paralegal costs.


In addition, we award 2/3 of the other costs requested.  On this basis, the employer shall pay the employee $577.14 ($865.27 x .667) for other costs.


ORDER

1. The employer shall pay the employee temporary total disability benefits from October 6, 1989 to November 28, 1989.


2. The employee's compensation rate shall be adjusted to a weekly rate of $326.63.


3. The employee's request to be exempted from the Social Security offset provisions of AS 23.30.225 is denied and dismissed.


4. The employer shall pay the employee a permanent partial impairment award at the rate of nine percent, offset for the amount already paid.


5. The employer shall pay the employee attorney's fees of $3700.18, paralegal costs of $616.31, and other costs of $577.14.


6. The issue of whether the employee's claim for reemployment benefits should be dismissed for failure to comply with AS 23.30.041(g) is referred to the Rehabilitation Division for decision.


Dated at Anchorage, Alaska this 3rd day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Low, employee / applicant; v. Phoenix Seafoods;' employer; and Wausau Insurance Companies, insurer / defendants; Case No. 8926033; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of June, 1993.



Dwayne Townes, Clerk
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    �In our review, we found the medical record was not submitted at our request or pursuant to our investigation of the employee's claim.  It appears to have been the filing of an updated medical document in the normal course of events.  In any case, we concluded the document was not part of the evidentiary record for this matter, and we did not consider the document in our review or deliberations.


    �According to Joe Hale, plant manager, the chief engineer oversees operation of electrical, refrigeration and other aspects of the operation.  (Hale dep. at 5�6).


    �The dates of the medical reports are somewhat confusing.  The report from the Whittier Medical Clinic is dated September 1, 1989;  yet, it indicates the employee either saw or would see a Dr. Hackett on Monday, August 28, 1989.  The employee did see P. Hackett, M.D., on August 28, 1989.  He was then examined by Declan Nolan, M.D., on September 1, 1989, the same day he was supposedly in the Whittier clinic.


    �Joe Hale testified the employee's last pay period was October 11, 1989.


    �Another document indicates he held a similar position at the college during the winter of 1988�89.


    �The weekly rate was adjusted for the cost of living in Phoenix, Arizona.  The 1990 rate was $232.40 ($250.16 x .929), and the 1991 rate was $230.40 ($250.16 x .921).


    �In Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 242 (Alaska 1987), the supreme court reiterated that an employee need only present "some evidence," beyond "the mere filing of a claim," connecting the claim for benefits to employment.  The employee is not required to present substantial evidence.  Id. at 244, citing to Fox v. Alascom, Inc., 718 P.2d 977, 984 (Alaska 1986).


    �The employer questioned the employee about the injury date and his failure to report the injury immediately.  However, the employer's hearing brief at 7 states it is "uncontroverted" that the employee experienced a work�related injury on May 15, 1989.


    �The employer did not document how it calculated a weekly rate of $250.16 out of a gross weekly wage of $500.32.  We agree with the employee that the correct rate is $326.63.


    �The difference could be attributed to a slight change in the employee's condition during the six�month period between the two ratings.







