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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BONNIE CLOIN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9132142



)

YOUNG YIM & HAK SEON YIM,
)
AWCB Decision No. 93-0144

   (Uninsured)
)



)
Filed with AWCB Anchorage


Employer,
)
June 4, 1993


  Defendants.
)

________________________________________)


We heard this claim for benefits on May 18, 1993 in Anchorage, Alaska.  The employee was present and represented by attorney Charles Coe.  The owners of Dimond Cleaners at the time of the employee's injury, Young Yin, and Hak Seon Yim, were not present.  After reviewing the record, we found that notice of the hearing had been sent to the employer's last known address.  Accordingly, we decided to proceed with the hearing. 8 AAC 45.070(f)(1).


ISSUES

1.  Whether to award the employee temporary total disability benefits from June 23, 1991 to October 1, 1991.


2.  Whether to award the employee future medical benefits, and specific medical costs in the amount of $2,240.


3.  Whether to award the employee statutory attorney's fees.


EVIDENCE SUMMARY

The employee testified she began work in the Yims' dry cleaning business in April 1991, and her last day worked was June 23, 1991.  She indicated she developed back pain from lifting laundry.  She had back problems prior to this injury. (October 20, 1992 report of Louis Kralick, M.D.; May 3, 1991 report of Edward Voke, M.D.).  However, she testified her back condition worsened while performing lifting and carrying duties for the employer. (Employee dep. at 62‑63).


The employee received treatments from Mark Barbee, D.C. On June 17, 1991, he reported that the employee's low back had "gradually gotten extremely inflamed over the last few weeks and made it necessary to recommend that she quit her present job." (Barbee June 17, 1991 physician's report).  The employee quit a little over a week later.  She continued to receive treatments from Dr. Barbee through August 1991.


The employee indicated she had to return to work for financial reasons.  So in the late summer of 1991 she trained to work in a liquor store, but she had to stop the training because she could not manage the lifting requirements. (Employee dep. at 65‑66).  She eventually returned to work on October 1, 1991 at the "Hairmate," as a receptionist, bookkeeper and manicurist.


The employee testified she incurred $2,240 in medical bills, including $1,200.00 for a discogram, $900.00 to Dr. Barbee, and $140.00 to Michael Newman, M.D. She asks for an award for these benefits.  She also requests an award of temporary total disability benefits from June 23, 1991 to October 1, 1991, and statutory minimum attorney's fees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Temporary Total Disability.


The first issue is the employee's eligibility for temporary total disability benefits from June 23, 1991 to October 1, 1991.  In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a) and analyzed in decisions by the Alaska Supreme Court.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  In addition, the supreme court has held recently that the presumption also applies to non‑causation issues, including continuing disability (Bailey v.  Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); and continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . . "  Id.


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer. Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


We first find that the employee has raised the presumption by establishing a preliminary link between her back condition and her employment with the employer.  This finding is supported by the employee's testimony that her back condition worsened while working for the employer, and the reports of Dr. Barbee, which indicate the employee was disabled from working.


We must next determine whether the employer has overcome the presumption with substantial evidence.  The owners of the laundry business at the time of the employee's injury did not appear or otherwise present evidence.
 Therefore, there is no evidence to overcome the presumption.


Accordingly, we find the employee's request for temporary total disability benefits compensable.  Young Yim and Hak Seon Yim, doing business as Dimond Cleaners (the employer) shall pay the employee temporary total disability benefits, at the weekly rate of $154,00, from June 23, 1991 to October 1, 1991.


II.  Medical Costs.


AS 23.30.095 states in part:


(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . it shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


Based on the employee's testimony that she incurred work‑related medical costs of $2,400.00, we find she established a preliminary link between her employment and her medical condition, and the costs to treat that condition.  Therefore, she has established the presumption for this issue.


As noted above, the employer failed to attend the hearing, and failed to otherwise present evidence.  Therefore, the employer failed to overcome the presumption, and we conclude the employee's claim for medical benefits is compensable.  The employer shall pay the employee $2,400.00 in medical benefits.


III.  Attorney's Fees.


The employee requests an award of statutory minimum attorney's fees.  We find the employer resisted the employee's claim for temporary total disability benefits and medical benefits.  AS 23.30.145(b).  We find the employee retained an attorney who successfully prosecuted her claim for these benefits.  We therefore grant her request for an award of fees.  We find a reasonable fee is the statutory minimum fee which would be calculated under AS 23.30.145(a); that is, 25 percent of the first $1,000.00 awarded, and 10 percent of all sums in excess of $1,000.00.  The employer shall pay the employee‘s attorney accordingly. 


ORDER

1. Young Yim and Hak Seon Yim, doing business as Dimond Cleaners, shall pay the employee temporary total disability benefits at the weekly rate of $154.00 from June 23, 1991 to October 1, 1991; medical costs of $2,400.00, and statutory minimum attorney’s fees on the benefits awarded.


Dated at Anchorage, Alaska this 4th day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc D. Stemp


Marc D. Stemp, Member



 /s/ Jeffery A. Wertz


Jeffery A. Wertz, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bonnie Cloin, employee / applicant; v. Dimond Cleaners, employer (uninsured), defendant; Case No. 9132142; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of June, 1993.



Dwayne Townes, Clerk
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    �The current owner of the business, Harold Verheyen, testified he purchased the business from the Yims on February 16, 1993 and assumed operations the next day.  Exhibits one and two are copies of the purchase agreement.


    �At the hearing, the employee’s attorney asked us to reduce this award to a specific sum so he could file a lien at Alaska Superior Court.  We explained that the employer must be given the opportunity to pay the award first.  If the employer does not pay within 30 days after the compensation is due, the employee can request a supplementary order declaring the amount due in default.  The employee should reduce this award to specific sums when this request is made.







