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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TONY M. DOYLE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9215303



)

PACIFIC AIRLIFT, INC.,
)
AWCB Decision No. 93-0146



)


Employer,
)
Filed with AWCB Anchorage



)
June 15, 1993


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Insurer’s request that we approve an agreed settlement in this case was heard at Anchorage, Alaska on May 18, 1993.  Employee, who is representing himself, participated telephonically.  Defendants are represented by attorney Susan Daniels.  Orally and by letter, we notified the parties that we had found the agreement was not in Employee's best interest, and that we had not approved the settlement.  This decision and order confirms our informal notifications.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, who is 22 years old, was injured in the course and scope of employment on June 1, 1992 as a logger.  He was working as a choker setter.  He had hooped up a turn to the skidder, when a log came loose, and struck him from behind.  Among his injuries were burst fractures of the T8 and T9 vertebral bodies, a fractured rib, and a massive hemorrhage surrounding the spine in the region of the fractures. (Gary Stimac, M.D. June 3, 1992 CT report).  He underwent surgery by David Peterson, M.D., who performed a posterior spinal reconstruction with insertion of a long rod instrumentation from T4 to T12. (Peterson June 8, 1992 Operative Report).


We have little in the way of medical reports during his recovery.  Defendants notified Employee of his right to seek reemployment benefits.  On August 12, 1992, he indicated he wanted a vocational reemployment evaluation.  The evaluation was completed on February 3, 1993.  The reemployment specialist found that Employee's work history included working as a commercial fisherman and choker setter.  He had attended school for 12 years, but did not graduate.  He had obtained his general equivalency diploma in 1990. considering his post‑injury physical limitation and his work history, the specialist recommended that he be found eligible for reemployment benefits.


Defendants paid Employee temporary total disability (TTD) benefits from June 1, 1992 through February 15, 1993 at the weekly rate of $154.00.  Apparently TTD benefits stopped because Dr. Peterson on February 16, 1993 indicated that Employee had "gradually improved his mobility and was felt suitable for an impairment rating measurements."


Dr. Peterson determined Employee's total body impairment was 23 percent.  He also stated:


He will require at least another 4 months of light activity to allow consolidation of his fusion mass and healing of his fractures.  Long term I would recommend that he be targeted for work at the sedentary or light level over the next 2 years.  Long term he may conceivably be able to reach the medium level.  Also in the future should he break a rod or develop a pseudoarthrosis he may require further surgery.


Defendants received Dr. Peterson's report and on March 3, 1993, reclassified the TTD benefits after February 15, 1993, to permanent partial impairment (PPI) benefits.  They began paying Employee his PPI benefits every two weeks, and have continued to do so to the present.


Defendants wrote to Employee on March 3, 1993 advising him of his 23 percent impairment rating which equaled a $31,050 PPI benefits in a lump sum.  They advised him that Dr. Peterson indicated he needed four more months of light activity to allow the fractures to heal.  They also advised him that he might need surgery in the future.  Defendants' adjuster went on to state:


As soon as we hear from the Workers [sic] Compensation Board as to whether you are eligible for retraining benefits or not, then we can discuss settlement of your claim by way of Compromise and Release . . . .


On March 8, 1993 the Reemployment Benefits Administrator (RBA) Designee wrote Employee notifying him he was eligible for reemployment benefits.  She advised him that he had 10 days to choose a specialist to assist him in developing a plan.  On March 23, 1993, Employee notified the RBA he did not want reemployment benefits; he did not select a specialist to assist him.


On April 14, 1993 we received the proposed settlement.  Under the settlement, Employee would receive $10,000 plus the remainder of his PPI, which then equaled $30,742.  Defendants would not offset any of the PPI benefits paid during the time we considered the agreement.  In return for this sum, Employee was to waive all benefits except future medical expenses.


On April 22, 1993, we wrote to the parties notifying them that we did not approve the settlement.  We thought our file did not contain all the medical reports.  We indicated we believed that because of the time that had passed since the PPI rating, Employee's failure to timely select a reemployment specialist, and Employee's decision to waive reemployment benefits there was no basis for the alleged dispute.  We indicated we believed that under AS 23.30.041 and AS 23.30.190(a), Defendants should pay Employee his PPI benefits in a lump sum.  We stated we believed a 25 percent penalty was due, which equaled $7,450.00, plus interest at the annual rate of 10.5 percent.  We indicated we did not find the settlement in Employee's best interest in view of his possible need for further surgery.


At the hearing on May 18, 1993, we asked Employee if he had talked to Dr. Peterson about the possible surgery.  He indicated he had not.  He indicated he did not know how long it might be before he would need surgery.  He did not know how long he might be disabled if he had surgery.  He did not know what risks he might face from the surgery or the recovery process.


As stated above, we found the settlement was not in Employee's best interest.  We did not approve the settlement; instead, we provided Employee with information on how to pursue his claim. We also advised Defendants that, if the matter came to hearing on Employee's claim, on our own motion the we would raise the issue of whether an unfair claim practice had been committed, and whether the matter should be referred to the Division of insurance for action.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order of award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.


To implement AS 23.30.012, we have adopted 8 AAC 45.160(a) which provides:


(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.


Regarding settlements, Professor Larson recommends:


Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social‑protection character of the compensation system.  If one thinks of a compensation claims as a private, personal, adversary money claim against the particular employer and his insurance carrier, one will go on to conclude, as the Kansas court did, that "workmen are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth."  What this overlooks is that the entire compensation system has been set up and paid for, not by the parties, but by the public.  The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims of industry thrown on private charity or public relief.  To this end, the public has enacted into law a scale of benefits that will forestall such destitution.  It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden.  The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.  


. . . .


As against this, it is often argued that to permit compromises will enable claimants to get at least something in the many controversial cases where there is serious doubt whether fundamental conditions of liability can be established.  But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compensable claims get full compensation.  If there is doubt about the compensability of the claim, the solution is not to send the claimant away half‑compensated; but to let the Compensation Board decide the issue.  This is the Board's job.

3 A. Larson, Workmen's Compensation Law, Section 82.41 ‑ 82.42, pp. 15‑564 to 15‑567 (1983).


While settlements are favored in the tort system, that is not the case in the workers' compensation system.  However, even though settlements are not favored and should be strictly controlled, we approve a large number of settlements.  In every fiscal year since 1989 we have approved over 600 agreed settlements.


One of the problems that has been noted with the workers' compensation system is the concerted efforts by the parties to settle cases.  Professor Larson states:


[P]ractically everyone associated with the system has an incentive‑‑at least a highly visible short‑term incentive‑‑to resort to lump‑summing.  The employer and the carrier are glad to get the case off their books once and for all.  The claimant is dazzled by the vision of perhaps the largest sum of money he has ever seen in one piece.  The claimant's lawyer finds it much more convenient to get his full fee promptly out of a lump sum than protractedly out of small weekly payments.  The claimant's doctor and his other creditors and his wife and family all typically line up on the side of encouraging a lump‑sum settlement.  Who then is to hold the line against turning the entire income protection system into a mere mechanism for handing over case damages as retribution for industrial injury?  It should be the administrator, but even he all too often is relieved to get the case completely removed from his docket.  With all these pressures pushing in the direction of lump‑summing, it is perhaps surprising that the practice has not become even more prevalent than it already has.

The only solution lies in conscientious administration, with unrelenting insistence that lump‑summing be restricted to those exceptional cases in which it can be demonstrated that the purpose of the Act will be best served by a lump‑sum award. . . .

Id. at Section 82.71, pp. 15‑595 to 15‑596.


Although not directly on point, the court's decision in Clark v. Municipality of Anchorage, 777 P.2d 1159, (Alaska 1989), suggests that the court would agree with Professor Larson's view.


We note that some courts treat releases of this type differently than they would a simple release of tort liability.  See e.g., Johnson v. Workmen's Compensation Appeals Bd., 2 Cal. 3d 964, 88 Cal. Rptr. 202, 207, 471 P.2d 1002, 1007 (1970); Chavez v. Industrial Accident Comm'n, 49 Cal. 2d 701, 321 P.2d 449 (1958).


In Johnson at 1007 the California Supreme Court stated:


Petitioner's argument fails because of the significant difference in legal effect between a release of tort liability and a release of workmen's compensation liability.  A tort release is effective upon execution, but a compromise and release of workmen's compensation liability is invalid until approved by the workmen's compensation appeals board. (Citation omitted).  California Administrative Code, Title 8, Section 10882, provides that: "The Appeals Board or referee will inquire into the accuracy of all compromises and release agreements and may. . . . set the matter for hearing to take evidence when necessary to determine whether the agreement should be approved, or disapproved . . . "  This inquiry by the referee should carry out the legislative objective of "protecting workmen who might agree to unfortunate compromises because of economic pressure or lack of competent advice." (Chavez v. Industrial Acc. Com. . . .)  These safeguards against improvident releases place a workmen's compensation release upon a higher plane than a private contractual release; it is a judgment with the "same force and effect as an award made after a full hearing."


We find that we do not have evidence that the settlement is in employee's best interest.  AS 23.30.012; 8 AAC 45.160(e); Garl v. Frank Coluccio Construction, 4FA‑89‑0274 (Alaska Super. Ct., 4th Judicial Dist.) (May 26, 1990).  Because of the court's ruling in Garl, it appears we must make findings on Employee's likelihood of prevailing if his claim is heard.


Of course, we must make our decision on the agreed settlement based on the evidence before us, not on the evidence that might be produced if the merits of the claim were heard.  We are forced to make findings of fact and conclusions of law now which, if the case were heard, might have to be modified.  Obviously, after a hearing on the merits and with the benefit of hindsight, we might reach a difference conclusion about Employee's best interest.


We find Employee is very likely to prevail in a claim for payment of his PPI benefits in a lump sum.  AS 23.30.190(a) provides in part:


In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person . . . . The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value consideration.


AS 23.30.30.041(k) provides in part:


Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance . . . . If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum. . . .


AS 23.30.041(g) provides in part:


Within 10 days after the employee receives the administrator’s notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan. . . .


We find Employee is not in a reemployment plan or in any phase of the reemployment process provided in AS 23.30.041.  Not only did Employee fail to comply with AS 23.30.041(g), he specifically stated in writing that he was not interested in receiving reemployment benefits.
  We find that because Employee is not in the reemployment process under AS 23.30.190 his PPI benefits are due in a lump sum.


AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for payment.


We find Employee's PPI was rated by Dr. Peterson and Defendants knew of the rating by March 5, 1993.  We find that by at least March 23, 1993 Employee was no longer in the reemployment process.  Under AS 23.30.190 his PPI benefits should have been paid in a lump sum by at least March 30, 1993 if not sooner.  We find no controversion has been filed.  We find no excuse for Defendants' failure to pay PPI benefits in a lump sum.
  We find Employee would be entitled to additional compensation of 25 percent of the lump sum unpaid PPI benefits due as of at least March 30, 1993.  The additional compensation due under subsection 155(e) would be over $7,000.


In addition, because Employee was not paid compensation when due he would be entitled to interest on the unpaid compensation.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).  The interest rate would be 10.5 percent annually on the unpaid installment.


We also find Employee has a serious condition that may require further surgery.  Assuming Employee does not suffer a subsequent injury and he timely files a claim for disability benefits, he would be entitled to benefits while disabled.  We have no information about the length of time he might be disabled from surgery or what type of complications might result from the surgery.  We have no information about whether the surgery might increase his permanent impairment and entitle him to additional PPI benefits.  Although the settlement provides an additional sum above what is currently due Employee, we have no way of determining whether this amount is adequate when weighed against the disability that might result from further surgery.


As a result of these findings, we conclude the settlement is not in Employee's best interest, and we will deny approval.  In addition, if this claim proceeds to hearing, we will on our own motion raise the issue of whether we should refer this claim to the Division of Insurance for investigation and action under AS 21.36.125 or other appropriate provision of Title 21 of the Alaska Statutes.  At the hearing on the claim, Defendants may present evidence and argument regarding this issue.


ORDER

The request that we approve the settlement submitted in this case is denied and dismissed.


At the hearing regarding Employee's claim, we will on our motion consider whether this claim should be referred to the Division of Insurance for further investigation and action regarding Insurer's handling of the claim and whether it complied with Title 21 of the Alaska Statutes.


Dated at Anchorage, Alaska this 15th day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ REBECCA OSTROM


Rebecca Ostrom,



Designated Chairman



 /s/ JEFFERY A. WERTZ


Jeffery A. Wertz, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Tony Doyle, employee / applicant; v. Pacific Airlift, Inc., employer; and Industrial Indemnity, insurer / defendants; Case No. 9215303; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of June, 1993.



Dwayne Townes, Clerk

jrw

�








    �This may have been induced, at least in part, by Defendants efforts to settle the claim.  However, the net result is still the same.


    �Defendants expressed concern that if they paid Employee in a lump sum and subsequently he became involved in the reemployment process, they could have an overpayment.  First, we note that Employee may have lost his right to reemployment benefits because he did not comply with AS 23.30.041(g).  Second, if he did become involved in the reemployment process and was entitled to benefits under AS 23.30.041(k), we note that AS 23.30.155(j) gives them an immediate and absolute right to reduce his benefits by 20 percent.  In addition, under subsection 155(j) they can seek our approval of a greater offset, although we may not be inclined to grant a 100 percent offset.  See Townsend v. United Parcel Service, AWCB Decision No. 91�0216 (August 3, 1991).







