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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KEVIN KONECKY,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8812272



)

CAMCO WIRELINE, INC.,
)
AWCB Decision No. 93-0148



)


Employer,
)
Filed with AWCB Anchorage



)
June 17, 1993


and
)



)

CONTINENTAL INSURANCE COMPANY,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


Petitioners' request that we review the Reemployment Benefits Administrator's (RBA) decision finding Employee eligible for further reemployment benefits was heard at Anchorage, Alaska on June 3, 1993.  Employee was present and represented by attorney Joseph Kalamarides.  Petitioners were represented by attorney Timothy McKeever.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Petitioners requested that we review the record and consider the hearing testimony of Richard Stone to find the RBA abused his discretion in determining Employee was eligible for further reemployment benefits.


Employee was evaluated by Richard Stone, a rehabilitation specialist.  Stone's June 2, 1992, report noted the physician's opinion regarding Employee's physical capacities, specifically his lifting ability, and "determined under the Dictionary of Occupational Title criteria [Employee is] capable of performing medium level work."


Stone considered Employee's past work history and concluded Employee's physical limitations made him unable to work at jobs he had held in the last ten years, or if he physically could, the jobs did not provide remunerative employment.  Stone noted discrepancies between Employee's report of lifting activity as a hoist man as compared to the classification in the Dictionary of Occupational Titles (DOT).  Employee and Employer reported his job as hoist man required him to lift in excess of 100 pounds, which made it a very heavy lifting occupation.  The job is classified as requiring medium physical capacities in the United Stated Department of Labor's Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODDOT).


Stone considered other jobs Employee has held in the last ten years, as night stocker and janitor, and found these did not pay 60 percent of his gross hourly earnings (GHB) at the time of injury.


Stone contacted Employer and learned it could not offer Employee a job within his physical capacities.  Stone found Employee had not been previously rehabilitated, and that he was expected to have a permanent physical impairment.  Based on this information, Stone concluded Employee should be found eligible for further reemployment benefits.  The RBA's July 21, 1992, determination, found Employee eligible for further reemployment benefits.


We reviewed that determination and remanded it to the RBA.  In doing so we found a hoist man's job was within Employee's physical capacities as determined by Dr. Fu; that is, it requires medium level work.  We remanded the clause to the RBA with instructions that "the rehabilitation specialist must consider the labor market for a hoist man's position to determine if that job exists in the labor market."  Konecky v. CAMCO WIRELINE, Inc., AWCB Decision No. 92‑0215 at 6 (September 4, 1992).


Stone again reviewed Employee's job description with Employer.  The SCODDOT job title of hoist operator was found to most closely represent what Employee did at the time of injury.  At the direction of the RBA, Stone also considered the job titles of rigger and laborer, and discussed those with Employer who indicated Employee's job at the time of injury also included some elements for those job titles.  At the hearing, Stone testified those elements were already incorporated in the SCODDOT's job description of hoist operator.  The tasks listed in the SCODDOT's description of a hoist operator included rigging up, which covers aspects of the rigger's job title which Employee did.  It also included "assist[ing] other workers in loading arid unloading truck," which covers aspects of the laborer's job title which he did.


Stone testified Employee's actual job duties at the time of injury are greater than the SCODDOT's description of the physical demands of his job.  That is, the SCODDOT describes the job as requiring medium strength, not lifting over 50 pounds, while his actual job required lifting up to 100 pounds.


Stone reported in a March 19, 1993 letter to the RBA that he had recontracted other employers about job opportunities for hoist operators.  "[A]ll reported that they employ Hoist Operators . . . . These companies all reported lifting in excess of 50 pounds which exceeds the medium physical demands as described in SCODDOT.  No openings were identified with these firms with all employers reporting a very low turnover. . . . "


Stone testified at the hearing that Schlumberger Well Services employs 35 hoist operators in Alaska, 90 hoist operators in Canada, and about 200 operators in the lower 48 states.  Another employer, Atlas, employed 17 hoist operators.


He also testified about the State of Alaska Department of Labor statistics for 1991 which indicated there were 58 openings during the year 1990 for the position of hoist and winch operator.  He testified there may be some inaccuracies in the categorization of jobs as hoist and winch operators in these statistics.


Stone testified that due to the slowdown in oil field service work, it would be hard to get a job in that industry as a hoist operator.  However, based on his discussion with employers such as Schlumberger Well Services, and the Department of Labor statistics regarding openings for hoist and winch operators, there were jobs in the labor market for hoist operators.


The RBA determined in his May 4, 1993 letter to Employee that "no employment opportunities exist in the labor market . . . for the job of hoist operator. [I am r]elying on this current labor market survey information from a rehabilitation specialist in determining that the job does not exist as described in the SCODDOT [as] the basis for determining you eligible for benefits. . . . "


Petitioners seek review of this determination. once again Petitioners argue Employee has the skills and physical capacities to return to the job he held at the time of injury as described in the SCODDOT.  They argue that using the medium physical exertion level as the job is described in the SCODDOT, Employee could return to work as a hoist operator and this job would pay at least 60 percent of the wages be earned at the time of injury.  Petitioners contend the RBA considered the actual physical demands of Employee's job, not the description of the job provided by the SCODDOT as the law requires.


They again contend our regulation for computing the GHE is wrong, and it was erroneously applied to Employee's case.


Petitioners also argue that even if the actual demands of Employee's job are considered, there are jobs in the labor market for hoist operators which he is physically capable of performing.  Robert Fu, M.D., reported on May 15, 1992, that based on the results of the B‑200 test Employee could seldom lift 100 pounds, that he could occasionally lift 90 pounds, and he could frequently lift 45 pounds.  This level of lifting qualified him to perform jobs that required medium‑heavy exertion.  On May 20, 1992, Dr. Fu completed the B.E.A.R. physical capacities evaluation and indicated Employee could occasionally lift 50 to 100 pounds, and could frequently lift 25 to 50 pounds.  This again qualified him to perform work that required medium‑heavy physical effort.  On May 20, 1992, Dr. Fu completed a physical capacities prediction for the re‑employment specialist and indicated Employee could lift up to 75 pounds occasionally, up to 35 pounds frequently and up to 15 pounds continuously.  Again, Fu stated Employee qualified to perform medium‑heavy work.


Stone testified that a hoist operator's job at Schlumberger Well Services required lifting over 50 pounds and at Atlas the job required occasional lifting of up to 100 pounds, but that was done with a partner.

^FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of than decision by requesting a hearing under AS 23.23.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23‑30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" for 


(1) the employee's job at the time of injury; or 


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The issue again before us is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive. [footnote omitted].  Tobeluk v. Lind, 589 P. 2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions. Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburtan Services, AWCB Decision No. 89‑0013 (January 20, 1989). we have also hold that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91‑0392 (December 11, 1991).


AS 23.30.041(e)(2) requires a physician's prediction that the employee will have physical capacities:


that are less than the physical demands of the employee's job as described in the United States Department of Labor's 'Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles' for . . .


(2) other jobs that exist in the labor market that the employee has held or received training for within the 10 years before injury. . . .


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  More recently in Yahara v. Const. & Rigging, Inc., P.2d  (No. 3948) (Alaska, April 30, 1993), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  In reaching its opinion the court discussed subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities." Id. at 6.


In this case, unlike Yahara, there is no dispute between physicians about Employee's physical capacities.  It is undisputed that he is capable of performing work requiring medium physical capacities.  His job at the time of injury, as described by the U.S. Department of Labor, is classified as requiring medium physical capacities.


Unfortunately, this is another case in which the law requires us to use the SCODDOT's job description, and it does not match reality.  See Shade v. Arco Alaska, Inc., AWCB Decision No. Unassigned (Case No. 8820304) (May 27, 1993); Rearick v. Engineered Fire Systems, Inc., AWCB Decision Unassigned (Case No. 9211745) (May 20, 1993); Odman v. K & L Distributors, AWCB Decision No. Unassigned (April 22, 1993).  We find Employee's actual job at the time of injury and other jobs in the labor market as a hoist operator require lifting over 50 pounds.  They are clearly not medium capacity jobs as defined in the SCODDOT.


Given the mandate in the law that the RBA must rely upon the SCODDOT for the job's physical demands, we conclude we have no choice but to find the RBA did not use the description in the SCODDOT of the physical demands of a hoist operator's job in finding Employee eligible.  Instead, the RBA considered the actual job demands of the job Employee held at the time of injury.  Then, in a creative twist in the interpretation of the statute, the RBA determined the hoist operator's job as described in SCODDOT did not exist in the labor market.


We find this determination is contrary to the law.  We find the law was misapplied and a mistake was clearly made.  Considering the medical evidence, we find Employee is able to perform jobs requiring medium physical capacities.  Based on the SCODDOT, we find Employee's job at the time of injury as a hoist operator is a job which demands medium physical capacities.  Although Employee no longer has the physical capacity to perform the actual duties of his job at the time of injury, we must ignore that fact and consider a theoretical description of the physical demands of his job.  Based on Stone's testimony and the Department of Labor statistics, we find hoist operator jobs exist in the labor market.


Accordingly, for the reasons stated above, we conclude the RBA abused his discretion. We reverse his determination and find Employee is not eligible for reemployment benefits.


ORDER

1. The Reemployment Benefits Administrator's determination finding Employee eligible for further benefits is reversed.


2. Employee's request for an award of attorney’s fees and legal costs is denied and dismissed.


Dated at Anchorage, Alaska this 17th day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ S.T. Hagedorn


S.T. Hagedorn, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kevin Konecky, employee / respondent; v. Camco Wireline, Inc., employer; and Continental Insurance Company, insurer / petitioners; Case No. 8812272; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th  day of June, 1993.



Dwayne Townes, Clerk
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