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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RON K. SWEET, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8933882



)

N.C. MACHINERY COMPANY,
)
AWCB Decision No. 93-0149



)


 Employer,
)
Filed with AWCB Anchorage



)
June 17, 1993


and
)



)

EMPLOYERS INSURANCE OF WAUSAU,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim for a compensation rate adjustment on May 18, 1993 in Anchorage, Alaska.  The employee was present and represented himself.  The employer and insurer were represented by attorney Dierdre Ford.  We closed the record when the hearing concluded.


ISSUE

Whether the employee's request for a temporary total disability compensation rate adjustment is precluded by res judicata, because we previously established a rate in this matter by decision and order, and neither party appealed that order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220(a) states in relevant part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly.


We find that we previously established the employee's temporary total disability compensation rate by decision and order. Sweet v. N.C. Machinery Co., AWCB No 91‑0117 (April 19, 1991) (Sweet I).  There, we concluded that the employee's year of disability, which occurred in 1990, was his time of "injury" for calculating his compensation rate, rather than April 4, 1989, when he was actually injured.  In other words, we ordered the employer to calculate the employee's temporary total disability compensation rate under AS 23.30.220(a) by utilizing 1990 as the injury year.


Pursuant to our order, the employer set the employee's temporary total disability rate at the weekly rate of $559.44.  This rate was calculated under AS 23.30.220(a)(1) and based on $85,427.82 earned in 1988 and 1989, the two years preceding 1990.  The employee was paid temporary disability benefits from December 11, 1990 to March 20, 1991.  He then returned to work.


The employee was again disabled for the same problem (a fistula) in 1993, and a second surgery was performed on January 19, 1993.  He asserts that he should get another adjustment to his compensation rate.  Statements in his February 15, 1993 application for adjustment of claim sum up his arguments on this issue:


My present compensation is based on '88 and '89 average weekly earnings of $821, of which 14 months are Wyoming earnings and only 10 months Alaska earnings.  My present weekly average earnings for '91 and '92 are $1,260.  This injury happened in Alaska while working for an Alaskan Company.  Workmens comp says "past earnings tell more about a person's future earning capacity than estimates founded on uncertain economic predictions."  As you can see in this case, past earnings (in Wyoming) do not reflect my actual Alaska earnings.  My time of temporary total disability is 1‑19‑93 for this surgery.  My compensation should be based on '91 and '92 earnings that truly reflect my actual earning capacity.


The employer argues that the employee's claim should be denied and dismissed under the doctrine of res judicata and collateral estoppel.  Citing to McKean v. Municipality of Anchorage, 783 P.2d 1169 (Alaska 1989), the employer argues that the parties already litigated this same issue (the employees temporary total disability compensation rate), and the matter was resolved by final judgment on the merits.  See McKean, 783 P.2d at 1171.  We agree with the employer.


The employer points out that the supreme court in McKean declined to apply the doctrine of collateral estoppel when a claimant seeks a compensation rate adjustment for a different category of compensation benefits.  In McKean, the court held that an employee, whose temporary total disability compensation rate had been determined by the workers' compensation board, was not precluded from later presenting evidence that her permanent total disability rate should differ from the temporary rate.  McKean, 783 P.2d at 1173.  The court held that the issue of temporary total disability rate is distinct from an issue regarding a permanent total disability compensation rate.


In the case before us, the employee seeks a second adjustment to his temporary total disability rate, based on the same injury.  Res judicata, though applicable to workers' compensation proceedings, "is not always applied as rigidly to preclude issues" in those proceedings.  McKean, 783 P.2d at 1171.  Nonetheless, we find it applicable here.  We find the same parties litigated the issue of temporary total disability compensation rate in Sweet I.  We further find the issue decided in Sweet I is identical to that presented here.  Finally, we find the issue in Sweet I was resolved by a final judgment on the merits.  Therefore, the employee's claim for a temporary total disability compensation rate adjustment is denied and dismissed.


As pointed out by the employer, we stated in Sweet I at 4 that "[s]ince there is no provision in the statutory scheme for a change of a compensation rate once it has been established for a particular type of disability, we believe it would be inappropriate to establish a different rate for each period of disability."  We also maintained that it could be administratively difficult to make a new calculation for each period of temporary total disability sustained by an employee.  This panel agrees with the above language and reasoning of the panel in Sweet I.


We also find there is no provision in the language of AS 23.30.220 to do what the employee requests.  Under the 1988 amendments to the Alaska Workers' Compensation Act, an employee's spendable weekly wage (the basis for determining a temporary total disability rate compensation rate under AS 23.30.185) is calculated by utilizing the employee's earnings in the two years prior to injury.  AS 23.30.220(a)(1). There are three limited statutory exceptions, none of which applies here.  See AS 23.30.220(a)(2); AS 23.30.220(a)(3); and AS 23.30.220(a)(4).
  Accordingly, the employee's claim for an adjustment to his temporary total disability rate is denied and dismissed on this basis also.


ORDER

The employee's application for an adjustment to his temporary total disability compensation rate is denied and dismissed.


Dated at Anchorage, Alaska this 17th day of June 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ron K. Sweet, employee / applicant; v. N.C. Machinery Company, employer; and Employers insurance of Wausau, insurer / defendants; Case No. 8933882; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of June, 1993.



Flavia Mappala, Clerk
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    �The employee did not argue that any of the three exceptions applies.







