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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES R. MEEK,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9101334



)

UNOCAL CORPORATION,
)
AWCB Decision No. 93-0151

(Self-insured)

)



)
Filed with AWCB Anchorage


Employer,
)
June 18, 1993


  Defendant.
)

________________________________________)


We heard this matter on April 23, 1993, in Anchorage, Alaska. The employee was present and represented by attorney William J. Soule.  The employer was represented by attorney Constance E. Livsey.  The record closed on May 18, 1993, the first scheduled hearing day we met after the parties submitted post hearing briefs.


ISSUES

1. Did the Reemployment Benefits Administrator abuse his discretion in approving a reemployment plan dated October 23, 1992? 


2. Was the employee entitled to permanent total disability benefits after his temporary total disability benefits terminated and his permanent partial impairment benefits were exhausted?


3. Is the employee entitled to a penalty under AS 23.30.155(e)?


4. Was the employee's "remunerative employability" level properly set at $13.98 per hour?


5. Is AS 23.30.041(p)(7) and its accompanying regulation, 8 AAC 45.490, unconstitutional?


6. Is the employee entitled to an award of interest, attorney's fees and legal costs?


EVIDENCE SUMMARY

It is undisputed that Meek was injured on January 22, 1991 when he slipped on some ice and fell down injuring his hip, shoulder, and bark.  At the time of injury, the employee was earning $23.00 an hour and worked an 84‑hour schedule consisting of 12‑hour shifts, with seven days on and seven days off.  Also at the time of his accident, Meek worked and lived in Kenai, Alaska with his family.  The employer accepted his claim and paid temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, AS 23.30.041(k) "wages", and medical expenses.


The employee requested and was found eligible for reemployment benefits under AS 23.30.041.
  The Reemployment Benefits Administrator (RBA) selected Kathy Williams, a rehabilitation specialist, to develop a reemployment plan for Meek.
  Williams testified at the hearing that she and the employee started discussing the possibility of him being trained as an electronics technician in June and July 1992.  By August 21, 1992, Williams developed and sent to the RBA and the employee a reemployment plan to train him to be an electronics technicians.
  Williams and the employer signed this plan and submitted it to the RBA for approval.  Meek did not sign off on the plan.


Based on questions raised by the employee, the RBA, in a letter dated September 17, 1992, requested Williams to address the hierarchy of reemployment preferences contained in §41(i) and address whether the plan would permit the employee to attain remunerative employability as defined in §41(p)(7).


Williams submitted a revised plan on October 23, 1992.  Under this plan, Meek would complete a Computer Electronics Associates Arts and Science degree at Kenai Peninsula Community College (KPC).  This program was to begin at KPC on January 11, 1993 and end in June 1994, followed by a summer term at the University of Alaska, Anchorage.  During the summer term, the plan provided the employee with a wage‑assisted, 12‑week, on‑the‑job training program in accordance with 541(k).  Her research indicated that the program could be completed within two years as required by §41 (k) , would not exceed $10, 000 in accordance with §41(l), and would make him remuneratively employable as required by §41(i).
  This plan was accompanied by an expanded labor market survey which examined job availability throughout the state.


In a letter dated November 24, 1992, the RBA requested Williams to review and comment on some questions raised by the employee.  In a letter dated December 2, 1992, Williams explained that she met with several individuals at KPC to specifically discuss the employee's concerns regarding course prerequisites and sequencing.  These individuals included the relevant department chair, the electronic instructor, a representative of student services, and a representative of the learning resource center.  She stated that from these discussions and a review of the labor market surveys which had recently been completed, she felt Meek could complete the required course and find remunerative employment.


Having been employed by Meek, Donald N. Helper, a rehabilitation counselor and evaluator, prepared a labor market survey report dated December 29, 1992.  Helper noted that from conversations he had with employers, there was a consensus that employment possibilities for a electronic technician were good.  Helper, however, also questioned whether Meek's physical capabilities were sufficient to do the work of an electronic technician.  He stated from his 10 employer contacts:


Almost without exception, each of the employers contacted explained that their electronic technicians would be required to lift and carry weights from 50 ‑ 70 pounds plus, be able to climb ladders on unprotected heights, push and pull cables and other equipment, ride snow machines, and work in all weather conditions independently.


Mr. Meek describes his physical capacities as light duty not to exceed 20 pounds lifting and carrying.  No climbing and limited bending and twisting.


On January 15, 1993, the RBA issued a decision approving William's plan.  The RBA stated in part:


In this plan, Ms. Williams discussed options under AS 23.30.041(I), on‑the‑job training and found the job possibilities would either exceed the time, costs, or your physical abilities.  Ms. Williams also discussed options under (b) vocational training, (c) academic training, and (d) self‑employment.  I am of the opinion that based on the information and your residence in Kenai, she selected the best retraining option under (I), vocational training because of your job experience and potential to benefit from this type of training.


Regarding the selection of electronics technician job goal, I am of the opinion that given the very few realistic opportunities for retraining for you in Kenai, Alaska in general, this is an excellent choice.  Considerable evidence has been submitted to show that you may not be able to match an entry level wage of $13.98 an hour after completing the plan.  Yet, I do not know of any other better plan option which provides you the excellent potential that this training plan offers.


I understand that you will no doubt have some difficulty finding an electronics technician position which is in keeping with the job description approved by your doctor (light duty work).  This is the nature of most occupations in Alaska, that they require a greater physical capacities than those defined in the SCODOT.  Don Helper's labor market survey was excellent in pointing this out, and I in no way dispute his findings or those you have submitted.


However, based on all the labor market survey information submitted regarding your ability to earn a wage in this occupation, I believe there is sufficient opportunity for you to achieve remunerative employability and also find a job that is within your physical capacities.  I realize this will be difficult at best and you may have to take a lower paying job at first yet, I am reasonably convinced that this is one of the best if not, the best option based on your circumstances, abilities, and capacities.


On February 16, 1993, the employer controverted Meek's §41(k) "wages" for the reason he was "not participating in approved Reemployment Plan."


At the hearing, the employee testified that by the tine he received the RBA's decision, some of the classes he needed to take the first semester had already started and were full.  Based on this, he stated, he did not begin the program outlined by Williams.  Meek said he and his wife contacted potential employers for electronic technicians and discovered he would be able to attain remunerative employment upon completion of the plan.


Ginger Steffy, the director of administration at KPC testified at the hearing that classes started on January 11, 1993 and the last to register was January 22, 1993.  She stated that at least one course the employee needed to take was filled before he could have signed up for it.


The employee’s wife testified that the RBA's decision was not received until 5:00 p.m. on January 21, 1993.  She stated that she called KPC and found out that several courses need by her husband were closed.


At the hearing, a vocational research report by Robert M. Sullivan, a rehabilitation specialist, was submitted into evidence.  He testified at the hearing that he began preparing the report for the employee on April 1, 1993 and concluded it on April 15, 1993.  Sullivan's report stated that his labor market survey indicated the Kenai and Soldotna area had a very small labor market for electronics technician.  He also stated that most of the 17 employers he contacted felt the physical requirements for an electronic technicians exceeded Meek's physical capacities.  Further, he was informed by three employers who felt the physical work requirements were within Meek's physical capacities, that his entry level wages would be less than $10.25 an hour.  Accordingly, he was of the opinion that the plan would not offer the employee remunerative employability.  Sullivan stated in his report and at the hearing, that Meek's tested aptitudes, achievement levels, and educational background did not support electronics training.


At the hearing, Williams summarized her plan and explained why she still thought it appropriate for Meek.  She stated that she relied more on Meek's average college course grades than the GATB and other test results.  William believed from her own study and working with KPC personnel, that the plan would be challenging for the employee, but still feasible.  Because of her discussions with KPC personnel, she did not think Meek would have had problems getting the beginning classes he needed if he had registered.  While Williams said she believed the employee was motivated to become an electronic technician, she acknowledged that he expressed concern over remunerative employability as early as August 1992.


The record reflects Meek was paid: 1) temporary total disability and temporary partial disability benefits from January 1, 1991 through February 6, 1992; 2) permanent partial impairment benefits on June 23, 1992; and 3) AS 23.30.041 "wages" from June 8, 1992 through January 26, 1993, when they were controverted because he failed to participate in the plan.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Did the RBA abuse his discretion in approving the reemployment plans?


Under the provisions of 541(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  While several definitions of the phrase "abuse of discretion" appear in court cases in Alaska, none are based on the Alaska Workers' Compensation Act.  In one definition, the Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." Sheehan v. University of Alaska, 700 P. 2d 1295, 1297 (Alaska 1985) ; Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).


In the Administrative Procedure Act, another definition is given to the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above but also expressly includes reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the finding are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

I Yahara v. Construction & Rigging, Inc., ___P.2d ___, No. 3948 (Alaska April 30 1993), the court affirmed our upholding of a RBA's determination which we found was supported by substantial evidence.


We have allowed the parties to introduce evidence at hearing, even if that evidence had not been presented to the RBA before his determination, based upon the rationale of previous Superior Court decisions requiring that action. See,  for example, Kelley v. Sonic Cable Television of Alaska, 3 AN‑89‑6531 CI (Alaska Super. Ct.  February 19, 1991; Quirk v. Anchorage School District, 3 AN‑90‑4509 CI (Alaska Super. Ct.  August 21, 1991).  However, we note another Superior Court decision reached a contrary result. Rider v. Fred Meyer, Inc. of Alaska, 3 AN‑91‑9313 CI (Alaska Super. Ct. May 8, 1992).  In this instance though, AS 23.30.041(j) specifically permits the submission of evidence during our review of a plan approval.


Having reviewed all the evidence in this case, we conclude the RBA abused his discretion in approving the reemployment plan in question without first knowing whether Meek had the physical capabilities to work as an electronic technician once the plan was completed.  Accordingly, his finding that Meek could perform the work of a electronic technician was not supported by substantial evidence.  Both Helper and Sullivan pointed this possibility out.  They talked with numerous employers who explained that a person in that profession is often required to do heavy duty work which requires heavy lifting and carrying, twisting and turning, and climbing in dangerous situations.


We acknowledge that on April 27, 1992, George F. Garnett, M.D., approved a job description for an electronic technician supplied to him by Williams.  That description indicated that an electronic technician would be light duty, with a 20 pound lifting maximum.  It also stated that the physical demands only included reaching, handling, fingering, feeling and seeing.  It was also noted that the person work only inside.  However, on a predicted physical demands form dated April 30, 1992, Dr. Garnett stated specifically that the employee could do no: 1) lifting over 50 pounds; 2) climbing or balancing; and 3) stooping, kneeling, crouching, or crawling.  As noted previously, the RBA himself acknowledged this questionable aspect of the plan when he stated in his January 15, 1993 decision:


I understand that you will no doubt have some difficulty finding an electronics technician position which is in keeping with the job description approved by your doctor (light duty work).  This is the nature of most occupations in Alaska, that they require a greater physical capacities than those defined in the SCODOT. Don Helper’s labor market survey was excellent in pointing this out, and I in no way dispute his findings or those you have submitted.


(Emphasis added)


We find that the RBA should have taken the job descriptions given to Helper by employers who actually hire and supervise electronic technicians and submitted them to the employee's physician for approval.  When considering the physical demands of jobs in the context of plan approval, there is a distinction between §41(h) and §41(e).  Subsection (h), unlike subsection (e) does not require the RBA to use only the physical demands described in the United State Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" [SCODDOT].  By approving the plan without taking this essential step, the RBA was directing Meek to dedicate two years of his life and effort to a program that would retrain him for a job that he very possibly could not physically perform.  Accordingly, we remand this claim back to the RBA in accordance with this decision.  As an alternative, the RBA should present to Dr. Garnett a more realistic job description with actual physical demands.


A second question which has us concerned, is what facts did the RBA base his determination on that the employee would find remunerative employability at $13.98 upon completion of the plan.  He does not offer in finding in this regard.  To the contrary, he specifically stated in his decision, "Considerable evidence has been submitted to show that you may not be able to match an entry level wage of $13.98 an hour after completing the plan."  Lacking a factual basis for this determination, we are unable to determine at this time whether the RBA abused his discretion in this regard.  Accordingly, we direct the RBA to make specific findings with respect to how his determination was made.


2. Was the employee entitled to permanent total disability benefits after his temporary‑total disability benefits terminated and his permanent partial impairment benefits were exhausted?

In addressing this issue in Bell v. Dalton Electric, Inc, AWCB No. 92‑0287 (November 23, 1992), we divided the question in two parts: 1) did the insurer need to pay §41(k) "wages" when temporary total and permanent partial impairment benefits ended or were exhausted and a plan was in dispute; and 2) was the employee in fact permanently and totally disabled.  Adopting the reasoning of the panels in Peterson v. Continental Van Lines, AWCB No. 900026 (February 15, 1990), Tindera v. Qwick Construction Co., Inc., AWCB No. 90‑0056 (March 27, 1990), and Townsend v. United Parcel Service, AWCB No. 91‑0216 (August 3, 1991), we answered the first question in the affirmative.  With respect to the second inquiry, we noted:


[W]e believe that it would be incongruous to hold that a permanently partially disabled employee, for whom a reemployment plan is being devised, is, at the same time, an employee who is permanently and totally disabled.

Here we adopt this panel's reasoning in Bell and find that Meek's rehabilitation process is far from over. In addition, no evidence has been submitted indicating the employee is, in fact, permanently and totally disabled.  Accordingly, we conclude Meek was not entitled to permanent total disability benefits after his temporary total and permanent partial impairment benefits were no longer payable.


3. Is the employee entitled to a penalty under AS 23.30.155(e)?

AS 23.30.155(e) states in pertinent part:


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.


The employee also relies on §41(n) and (o).  41(n) provides in pertinent part:


After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to


. . . .


(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full‑time basis; (emphasis added)


Section 41(o) provides


Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.


Finally, the employee relies on Metcalf v. Felec Services, 784 P.2d 1386 (Alaska 1990).  In that case the Alaska Supreme Court held, in essence, that an employer could not unilaterally suspend benefits on the ground the employee unreasonably refused to submit to medical treatment under AS Section 23.30.095(d).  Section 95(d) provides:


If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified refusal. (emphasis added).


In the first instance, we find that when the facts of this case are applied to §41(n) and (o), no penalty is due the employee.  If the employee thought the termination of his §41(k) wages was unjustified, subsection (o) specifically states he must request a determination from the RBA.  We find nothing in the record that indicates the employee made such a request.  Second, we find the language of subsection (n) is clear in stating that when the employer suspects the employee is not cooperating with the reemployment process, the employer may terminate benefits.  Subsection (n) does not make any mention of us getting involved in the process.  Further, we find Meek's reliance on Metcalf is also misplaced.  As noted above, the court in Metcalf was interpreting §95(d) which specifically provides, "The board may by order suspend the payment of further compensation." (emphasis added).  Accordingly, we conclude that Meek is not owed a penalty under §155 and his claim must be denied.


4. Was the employee's "remunerative employability" level properly established at $13.98 per hour?

The employee makes the argument that because he worked an 84 hour schedule consisting of 12‑hour shifts, with seven days on and seven days off, the employer and the RBA should have included the value of the board and room "slope" workers get in to his "gross hourly wages" so that his remunerative employability level would exceed the $13.98 per hour rate which has been established.  In light of the fact that Meek lived and worked in Kenai, we find this argument without merit.


5. Is AS 23,30.041(p)(7) and its accompanying regulation, 8 AAC 45.490, constitutional?

We decline to consider this constitutional question.  As an administrative agency and part of the executive branch of government, it is inappropriate for us to determine such issues.  The judicial branch of government makes constitutional determinations.  Williams v. State of Alaska, AWCB No. 92‑0126 (May 20, 1992).


6. Is the employee entitled to an award of interest, attorney's fees and legal costs?

Since we have concluded that Meek is not entitled to permanent total disability benefits and his §41(k) wages were properly terminated under §41(n), he is not entitled to interest under Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).  Because we have remanded this claim back to the RBA for further action, we cannot address the attorney's fees and legal costs issue at this time.


ORDER

1. The RBA's decision approving the reemployment plan dated October 23, 1992, is reversed and remanded to him in accordance with this decision.


2. The employee's claim for permanent total disability benefits is denied and dismissed.


3. The employee's claim for a penalty under AS 23.30.155(e) is denied and dismissed.


4. The employee's "remunerative employability' level was properly set at $13.98 per hour.


5. We do not address the question of whether AS 23.30.041(p)(7) and 8 AAC 45.490 are unconstitutional.


6. The employee's claim for interest is denied and dismissed.


7. The employee's claim for attorney's fees and legal costs is denied and dismissed at this time.


Dated at Anchorage, Alaska this 18th day of June 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Meek, employee / applicant; v. Unocal Corp., employer (self‑insured / defendant; Case No.9101334; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of June, 1993.



Dwayne Townes, Clerk
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    �AS 23.30.041(c) provides in part:


	If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee’s occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits . . . . The administrator shall, on a rotating and geographic basis, select a rehabilitation specialist . . . . to preform the eligibility evaluation.


    �AS 23.30.041(g) provides:


	Within 10 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan.  If the employer disagrees with the employee's choice of rehabilitation specialist to develop the plan and the disagreement cannot be resolved, then the administrator shall assign a rehabilitation specialist.  The employer and employee each have one right of refusal of a rehabilitation specialist.


    �AS 23.30.041(h) provides:


	Within 90 days after the rehabilitation specialists selection under (g) of this section, the reemployment plan must be formulated and approved.  The reemployment plan must include at least the following:


	(1) a determination of the occupational goal in the labor market;


	(2)an inventory of the employee's technical skills, physical and intellectual capacities, academic achievement, emotional condition and family support;


	(3) a plan to acquire the occupational skills to be employable;


	(4) the cost estimate of the reemployment plan, including provider fees; the amount of tuition, books, tools, and supplies; transportation; temporary lodging; or job modification devices;


	(5) the estimated length of time that the plan will take;


	(6) the date the plan will commence;


	(7) the estimated time of medical stability as predicted by the physician;


	(8) a detailed description and plan schedule; and


	(9)a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan.


    �AS 23.30.041(i) provides:


	(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability in the shortest  possible time:


	(1) on the job training;


	(2) vocational training;


	(3) academic training;


	(4) self�employment;


	(5) a combination of (1) � (4) of this subsection.


    �AS 23.30.041(p)(7) provides in part:


	"remunerative employability" means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker's gross hourly wages at the time of injury; . . . .





	At the time of injury, Meek's gross hourly wage was $23.00 and, therefore, his remunerative employability threshold was set at $13.98 per hour.







