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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

STIG MELGARDSHAGEN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8914163



)

CHATHAM STRAIT SEAFOODS,
)
AWCB Decision No. 93-0154

  (Self-Insured)
)



)
Filed with AWCB Juneau


Employer,
)
June 22, 1993


  Defendant.
)

________________________________________)


We met in Juneau, Alaska on 10 June 1993 to consider Employers petition for payment of his attorney's fees.  Employee is represented by attorney J. Bradford Doyle.  Defendant is represented by adjuster John Murray of Northern Adjusters.  Employee requested a hearing based on the written record.  Defendant neither filed an answer to Employee's petition nor raised any objection to the hearing on the record.  Although no opportunity for oral argument is available to the parties at a hearing on the record, Mr. Murray called Hearing Officer Lair at the time the board was scheduled to deliberate, and requested an opportunity to present oral argument.  At Mr. Lair's suggestion, Mr. Murray contacted Mr. Doyle's office and obtained a verbal stipulation, subsequently verified by Mr. Lair, for Mr. Murray to submit a hearing brief.  In accord with the parties agreement, we held the record open to receive Defendant's brief.  We closed the record and concluded our deliberations on 11 June 1993.


Employee is a 25 year‑old fish processor.  He fell and fractured his left elbow at work on 3 July 1989.  He was seen immediately by D.A. Coon, M.D., in Petersburg and his arm was placed in a cast.  On 7 July 1989 Dr. Coon referred Employee for an orthopedic evaluation in Seattle.  Defendant controverted temporary total disability (TTD) compensation and temporary partial disability compensation on 13 July 1989 on the grounds Employee turned down a light‑duty job offered by Defendant.  In its hearing brief, Defendant asserted Dr. Coon released Employee to return to light‑duty work and stated Employee could work with one arm. (Hearing Brief at 1.) No such reports are contained in the records available to us.


Mr. Doyle entered his appearance on 10 October 1989 and filed an Application for Adjustment of Claim (Application) two weeks later.  In the application Employee sought compensation for permanent partial impairment (PPI), medical and transportation costs, a compensation rate adjustment, and attorney's fees and costs.


Employee was seen by Leland E. Rogge, M.D., a Seattle orthopedic surgeon on 9 November 1989.  Dr. Rogge became Employee's treating physician.  Employee reported residual pain and loss of range of motion of his elbow, and problems with his knee.
  A CT scan of Employee's elbow was normal but the radiologist requested an MRI to look for a chip or loose body within the joint.


Defendants filed an answer to Employee's Application on 13 November 1989.  In the answer Defendant admitted responsibility for PPI (if rated under the AMA Guidelines), medical costs, and transportation costs.  Defendant disputed responsibility for TTD compensation, vocational rehabilitation, and attorney's fees and costs.
  In a prehearing conference held on 22 November 1989 Defendant stated additional medical evidence was needed before an MRI examination would be authorized, and asserted Employee's disability resulted from his knee injury which was not work‑related.  Mr. Doyle reported Employee had returned to work.


Another prehearing conference was held on 13 December 1989.  Defendant asserted it had obtained evidence from Dr. Rogge that Employee was not authorized to remain off work and that he probably could have worked as a janitor.  We have no medical report confirming this assertion.  A third prehearing conference was held on 16 January 1990.  The prehearing summary indicates Defendant received a letter from Dr. Rogge which stated Employee could not have worked and authorized time loss.  Defendant agreed to pay TTD compensation for the six‑week period from 4 July through 14 August 1989 and statutory minimum attorney's fees.  The prehearing summary states that the compensation issue was resolved.  Subsequently Defendant paid six weeks Of TTD compensation and attorney's fees of $165. (Compensation Report of 19 January 1990.)  A fourth prehearing conference was held on 7 February 1990 to clarify the duration of Employee's disability.


Defendant referred Employee to Stephen E. Fuhs, M.D., of the Seattle Hand Surgery Group, for a permanent partial impairment evaluation on 4 November 1991.  Dr. Fuhs measured the range of motion of Employee's right and left wrists, forearms, and elbows, and his grip strength, and set out the results in a table on page two of his evaluation report.  Applying the AMA Guides to the Evaluation of Permanent Impairment (AMA Guides), Dr. Fuhs found an eight percent impairment of the left arm based upon objective findings of loss or range of motion, loss of power and function due to pain, and Employees subjective complaints.  In its brief, Defendant asserts Dr. Fuhs:


did not outline exactly how he arrived at the  Rating.  I reviewed the Range of Motion figures that the doctor provided, with the AMA Guidelines and came up with only a 2% Rating as opposed to the Doctor's 8% Rating.  I wrote to Dr. Fuhs on 12/9/91 requesting further clarification.  For the next twelve months, I wrote or called the doctor's office nineteen times, trying to get clarification of the Rating.

(Defendant's brief at 2.)


In addition to Defendant's efforts, Mr. Doyle Wrote to Dr. Fuhs on 1 July 1992 requesting information about the eight percent impairment rating.  Dr. Fuhs  replied on 15 July 1992 that he had set out the measurements in his evaluation, that he could not "whimsically" change the rating, and that if there were still problems, Employee could be rated by another physician.  Subsequently, Dr. Fuhs informed Defendant that he had replied to a previous letter and that "the best course. . . is to simply arrange for a new IME. . . . " (Fuhs letter, 30 September 1992.)  Finally, Dr. Fuhs wrote to Defendants that Employee's chart "indicates that the transcription did not correctly indicate that the range of motion of the left elbow was 0/1360 instead of 0/1460."  He again suggested Defendant obtain another independent medical evaluation. (Fuhs letter, 30 October 1992.)


On 23 November 1992 Defendant paid Employee PPI of $6,750 based upon a five percent
 whole person impairment ($135 x .05 = $6,750). (Compensation Reports of 23 November 1992 and 16 December 1992.)


Employee seeks payment of Mr. Doyle's attorney's fees totaling $982.50 for 6.55 hours of work at $150 per hour.  He also seeks payment of costs totaling $149.03 for telephone charges, copying medical records, and Dr. Fuhs, medical report.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.145 provides:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find that Defendant controverted TTD compensation on 13 July 1989 and that Employee retained Mr. Doyle in order to obtain workers' compensation benefits.  Through Mr. Doyle's efforts, Employee received TTD compensation.  Subsequently, Defendant resisted sending Employee to Seattle for an orthopedic evaluation, as recommended by Dr. Coon.


Defendant referred Employee to Dr. Fuhs for a PPI rating on 4 November 1991.  Defendant was not satisfied with the information provided by Dr. Fuhs and sought clarifying information for over a year.  There was no medical evidence contradicting Dr. Fuhs' rating of eight percent of the arm, and Defendant declined to obtain a rating from another physician as Dr. Fuhs repeatedly suggested.  After a year's delay, Defendant paid PPI compensation based upon Dr. Fuhs' eight percent rating.  We find Defendant has resisted paying PPI; resisted sending Employee to Seattle for an orthopedic evaluation, as prescribed by Dr. Coon who was Employee's treating physician at the time; and resisted paying Employee's attorney's fees.


We find we may award attorney's fees under either AS 23.30.145(a), due to the controversion, or AS 23.30.145(b) because Defendant resisted paying compensation and the medical treatment prescribed by Dr. Coon.  Defendant eventually paid a total of $7,410 in disability compensation.  The statutory minimum fee on that amount is $891.  AS 23.30.145(a).


In determining the amount of the fee to award, we are to apply the nature, length, complexity, and benefits test.  AS 23.30.145(a), 8 AAC 45.180(d)(2).  Mr. Doyle's attorney's fees affidavit indicates that the nature and complexity of the services he provided were routine.  The length of time involved before case resolution was protracted due to Defendant's resisting the claim. it is also rather unusual for the parties to participate in four prehearing conferences in an uncomplicated case such as this.  Mr. Doyle was successful in obtaining the benefits sought.  We find Employee is entitled to an award of attorney's fees in excess of the statutory minimum fee.  We find the time Mr. Doyle spent representing Employee was reasonable and necessary, and Defendant has not objected to any specific itemization in the affidavit.  We find Defendant is responsible for payment of Mr. Doyle's fee of $982.50 as requested, with credit for the $165 attorney's fees already paid.  We find the net fee due Mr. Doyle is $817.50 ($982.50 ‑ $165).


We may award the costs sought under 8 AAC 45.180 (3), (15), and (17).  Defendant objects to the $125 Dr. Fuhs charged Employee for providing information about the eight percent PPI rating.  We find this cost was incurred as a result of Mr. Doyle's attempt to cooperate with Defendant in obtaining the information from Dr. Fuhs.  Although Mr. Doyle was no more successful than Defendant in obtaining the information sought, we find the attempt was legitimate and made in good faith.  We find Defendant is responsible for the costs itemized, including Dr. Fuhs' charge of $125 for providing information.


ORDER


1. Defendant shall pay additional attorney's fees of $817.50.


2. Defendant shall pay Employee's legal costs of $$817.50.


Dated at Juneau, Alaska this 22nd day of June, 1993 



ALASKA WORKERS' COMPENSATION BOARD



 /S/ LAWSON N.  LAIR


Lawson N. Lair,



Designated Chairman



 /S/ NANCY T RIDGLEY


Nancy J. Ridgley, Member



 /s/ MARK STEMP


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in 
Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Stig Melgardshagen, employee / applicant; v. Chatham Strait Seafoods, employer (self‑insured) / defendant; Case No. 8914163; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 22nd day of June, 1993.



Bruce Dalrymple

jrw

�








    �Employee does not assert that his knee injury is work related.


    �In the argument accompanying Employee’s petition, he erroneously stated Defendant admitted responsibility for TTD compensation and attorney’s fees and costs.


    �As noted in Defendant’s brief, eight percent of the arm is equivalent to five percent of the whole person.  (Table 3, page 20, AMA Guide, third edition.)







