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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

VITA JACOBUS, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9200217



)

GOLDEN FRONTIER ENTERPRISES,
)
AWCB Decision No. 93-0159



)


Employer,
)
Filed with AWCB Fairbanks



)
June 24, 1993


and
)



)

ALASKA NATIONAL INSURANCE,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for an IME was heard at Fairbanks, Alaska on May 25, 1993.  The employee was represented by attorney Michael Stepovich; attorney Michael McConahy represented the defendants.  We deemed the record closed on June 22, 1993 when we next met after receiving copies of the May 18, 1993 medical reports which were mentioned during the course of the hearing.


It is undisputed that the employee slipped and fell injuring her back while working for the employer on January 8, 1992.  In her January 4, 1993 Application for Adjustment of Claim the employee requested temporary total disability (TTD) benefits for the period of February 22, 1992 ‑ September 15, 1992.  This claim was based on the initial opinion of her former treating physician, Keith Gianni, M.D., that she had reached medical stability on September 15, 1992.


Thereafter, in an employer medical evaluation report, dated May 20, 1992, J. Michael James, M.D., stated his opinion that the employee had reached medical stability as of that date.  Subsequently, in a March 30, 1993 affidavit, Dr. Gianni modified his stated date of medical stability to agree with Dr. James; that medical stability, on an objective basis, had been reached by May 20, 1992.


On February 9, 1993, the employee changed treating physicians and began seeing Young Ha, M.D. for treatment.  In his first report, Dr. Ha placed a question mark in the block referring to medical stability.  In his February 25, 1993, April 14, 1993 and May 18, 1993 reports, Dr. Ha marked "no", that the employee was not medically stationary.  In his May 11, 1993 deposition at pages 812, Dr. Ha explained the basis of his opinion that the employee is not stationary:


Q (By Mr. McConahy) Dr. James had indicated that Ms. Jacobus was stationary as of the date of his exam on May 20th and then Dr. Gianni originally was unsure as to when she would be medically stationary but had arbitrarily picked a date of September 15th, and as you can see in his affidavit after going back and reading Dr. James' report, reviewing his record which is set out in the affidavit as he's been treating her for a variety of things since '83, he concluded under that definition of medical stability (that medical stability] shall be presumed in the absence of objectively measurable improvement for a period of 45 days that Dr. James was right and that her condition from the accident was stable at least as of May 20th.  After seeing the affidavit and James' report, would you agree with that?


A No, I got some different thought.  First of all, the definition here, the medical stability, it only deals with the objectively measurable improvement.  Now, this is to my thinking is somewhat deficient because whether the patient's condition is stable or not, it has to be dealt on both side, objectively and subjectively, although subjectively you cannot substantiate any other method other than what the patient says.  So now if we're only dealing with something like a simple matter like a broken bone and if you judge stability by only on x‑rays by the amount of healing, it's understandable and easy to say.  But even on that simple case, the patient would have subjective complaint of pain which you cannot document and assess objectively.  So even [if] the bone is healed completely, you think that there is no further treatment is required, is over 45 days, whatever that is, even six months and no further treatment is required, patient still may be disabled by the pain which is something we don't know sometimes.  So that's why I don't know the patient condition or Mrs. Jacobus condition is stable or not because even though a short period of time I dealt with her, her condition fluctuate[s] and is some days better, some days worse and some things she's comfortable with doing, some things she can't ‑‑ she's not comfortable with.  So when you look at both sides subjectively and objectively, I can't say whether [she] is stable or not.  So based on this definition, I ‑‑ I have a little difficulty say yes or no. ...


Q ... Leaving the subjective aside, was she medically stable under this definition, understanding you may not like that as a medical practitioner.


A Yes, I ‑‑ I would say yes, according to strict interpretation of this 45 days period and no appreciable change occur objectively.  Right.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.095(K) requires that we order an independent medical evaluation (IME) when there is a "medical dispute" regarding, among other things, "medical stability."  Medical stability is defined at AS 23.30.265(21) as follows:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;


Based on our review of the record, we find no dispute exists between the opinions of Drs.  James and Gianni, that the employee reached medical stability on May 20, 1992.  Additionally, although a medical dispute may exist based on the forms filled out by Dr. Ha, based on the explanation given in his deposition testimony and based on the very narrow definition of "medical stability" provided by statute, we conclude that no dispute exists regarding the employee's medical stability.  All three doctors uniformly agree that, on an objective basis, the employee is medically stable.  Finally, based on the opinions of Drs.  Gianni and James, who had both examined the employee in May of 1992, we conclude the employee reached medical stability on May 20, 1992.


ORDER

The employee's request for a Board ordered IME is denied and dismissed.


Dated at Fairbanks, Alaska this 24th day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/John Giuchici


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Vita Jacobus, employee / applicant; v. Golden Frontier Enterprises, employer; and Alaska National Insurance Co., insurer / defendants; Case No.9200217; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of June, 1993.



Cathy D. Hill, Clerk
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