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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRANCIS X. MOESH IV,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9106480



)

ANCHORAGE SAND AND GRAVEL,
)
AWCB Decision No. 93-0160



)


Employer,
)
Filed with AWCB Anchorage



)
June 24, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

___________________________________________)


We heard this claim for benefits on March 26, 1993 in Anchorage, Alaska.
  The employee was present and was represented by attorney Robert Rehbock.  The employer and insurer were represented by attorney Theresa Henneman.  After taking testimony, we continued the hearing to allow the employer to file an affidavit of attorney's fees, and to provide time for written closing arguments. We then closed the hearing record on May 5, 1993, when we next net.


ISSUES


1. Whether the employee's adjustment disorder was medically stable as of May 5, 1992, or alternatively, whether medical stability occurred between June 26, 1992 and August 5, 1992.


2. Whether the employee is eligible for temporary total disability benefits.


3. Whether the employee is eligible for medical treatment in excess of the frequency standards allowed in AS 23.30.095(c) and 8 AAC 45.082(f).


4. Whether the employee should be awarded actual attorney's fees.


EVIDENCE SUMMARY

The employee sustained a back injury on March 27, 1991.  During the process of his recovery from that injury, he began receiving psychological counseling from Larry Bissey, Ph.D.  Dr. Bissey, a licensed psychologist with a doctorate in rehabilitation, first treated the employee on November 22, 1991.  The employer initially controverted Dr. Bissey's treatments but lifted the controversion in June 1992.


The employer later asked Dr. Bissey for a treatment plan.  In his June 26, 1992 deposition, Dr. Bissey acknowledged he was not familiar with the Alaska Workers' Compensation Act or regulations regarding the requirements for treatment plans. (Id. at 50‑52).  In a July 24, 1992 letter to the employee's attorney, Dr. Bissey wrote what he described as a treatment plan.  This plan was filed on September 25, 1992.  There is no record of when the employer received a copy of that letter.


In a Controversion Notice dated July 30, 1992 and filed July 31, 1992, the employer denied payment of "psychological counseling sessions which exceed the treatment frequency schedule." The employer's attorney, who filed the notice, reasoned that the treatment plan was "required by statute," and Dr. Bissey had "not complied with AS 23.30.095(c) and a AAC 45.082."


The employer also denied some attorney's fees in that controversion notice.  Specifically, the employer denied payment of "any and all attorney fees incurred in pursuing counseling costs after the date the employee withdrew its Notice of Controversion of the need for psychological counseling." The reason for controversion was: "Employer withdrew controversion of psychological counseling after EME physician confirmed it was medically indicated, thereby resolving any dispute which might give rise to entitlement to attorney fees."


As part of its review of the employee's medical condition, the employer requested that the employee submit to examination and testing by several physicians at the center for Rehabilitation and Occupational Health (CROH) in San Francisco, California.  There, a team of physicians examined and tested the employee on March 2‑5, 1992.  The physicians and their specialties included Don Wilson, M.D. (physical medicine); Lawrence Petrakis, M.D. (psychiatry); David Chittenden, M.D. (orthopedic surgery); Arthur Waltz, M.D. (neurology); Nathan Zilberg, Ph.D. (neuropsychology); and S. Morton Zweig, M.D. (CROH admission history and physical examination).


The team found the employee's low back condition medically stable and recommended he be considered for vocational rehabilitation.  They asserted the employee would probably not be capable of employment as a laborer, but capable of "some type of employment" with a lifting restriction of 25‑30 pounds, and no repetitive bending and stooping. (CROH team report at 6).


Dr. Zilberg's report indicates he reviewed Dr. Bissey's medical records, took a history from the employee, and conducted 23 different tests to measure the employee's level of cognitive functioning.  He noted the employee was given Minnesota Multiphasic Personality Inventory and other similar tests but was unable to complete them because of his deficient reading.


Dr. Zilberg diagnosed dyslexia, of the dysphonetic type.  As a result, the doctor stated, the employee's reading and writing abilities could improve but would likely "remain somewhat impaired." (Zilberg report at 12).  Dr. Zilberg asserted that these deficiencies would affect the employee's vocational rehabilitation by setting "upper bounds on what he is able to do."


Dr. Zilberg described the employee as destructible and said the employee would perform best in a quiet environment which does "not have a lot of external stimulation."  He concluded: "Certainly, emotional and personality factors would need to be considered with regard to his disability status and his vocational options.  Please refer to Dr. Petrakis's opinions in this regard." (Id. at 13).


Dr. Petrakis is certified by the American Board of Psychiatry and Neurology and the Royal College of Physicians' Examinations in Canada.  He graduated from medical school in 1969.  He is a clinical professor at the University of California.  In addition to his private practice, he is associated with the Department of Rehabilitation Medicine at Saint Francis Hospital in San Francisco. (Petrakis dep. at 4‑5).


According to the April 27, 1992 report, Dr. Petrakis's psychiatric evaluation revealed "some evidence of hyperactive behavior along with evidence of dyslexia substantiated by neuropsychological testing."  Along with this disorder, Dr. Petrakis, the psychiatric consultant found the employee "somewhat anxious over his life changes and the transition in which he finds himself at this time.  His anxiety adds to his underlying baseline state." (April 27, 1992 report at 5).  The employee was diagnosed as having an adult version of Disruptive Behavior Disorder, or "attention deficit and an activity disorder."  In addition, the employee was diagnosed with Adjustment Disorder.


Dr. Petrakis suggested counseling to help the employee through this transition.  Dr. Petrakis noted the employee had some "deficits in a number of areas of attainment of a mental basis, and this must be kept in mind in choosing any type of vocational program." He cautioned that if the wrong program were chosen, it could increase the employee's level of anxiety and distress. (Petrakis report at 8).  The doctor concluded: "It is not foreseen that the patient will have any residual psychiatric disability with proper management of his case on a psychiatric basis." (Id. at 9).


On May 13, 1992 Dr. Wilson wrote a clarification of some aspects of the team's report.  Regarding recommendations on counseling, Dr. Wilson stated that the "counseling in itself does not prevent him from working, and should actually be utilized to smooth the return‑to‑work process."


In Dr. Petrakis's deposition, he stated that neither the dyslexia nor the hyperactivity was caused by or exacerbated by the employee's back injury. (Petrakis dep. at 18‑22).  Dr. Petrakis related the employee's adjustment disorder to his injury, being off work, and the resulting disruption to his life. (Id. at 46).  He characterized the disorder as mild. (Id. at 72‑74).


Dr. Petrakis, who testified he has probably treated thousands of patients who are diagnosed with adjustment disorder, stated that the employee's mild disorder would not prevent him from returning to work. (Id. at 23).  He indicated the employee's condition would ease as he "integrates" into the work place.  When asked if he was saying that work "might even help the disorder rather than exacerbate it," the doctor replied: "Absolutely."


In a subsequent deposition taken November 5, 1992, Dr. Petrakis was asked about appropriate treatment and modalities for the employee.  He responded in part:


He's the sort of person you want to get back to doing something and away from ‑‑ well, I don't ‑‑ basically, you want to get this guy back to work and out of the house and the confines and the restrictions.  I'm sure he's driving everybody crazy.  And you want to get him operating as quickly as possible.

(Petrakis Dep.  II at 36).


Dr. Bissey has been a licensed psychologist in Alaska since 1983 or 1984. (Bissey dep. at 57).  His deposition was taken June 26, 1992.  As noted, Dr. Bissey first counseled the employee on November 22, 1991.  He testified that during the first two sessions, the employee was "so scattered" it was impossible to do a structured interview.  However, the employee had calmed down by the third session. (Bissey dep. at 13).  Dr. Bissey continues to treat the employee periodically.


At the time of his deposition, Dr. Bissey asserted the employee was not medically stable or stationary. (Id. at 22).  He stated that because of a "number of variables," it would be difficult to measure when there would no longer be further measurable improvement. (Id. at 24).


Dr. Bissey also indicated the employee was disabled "by the work‑related conditions from meaningful work . . ." (Id. at 12).  He further indicated he was not very familiar with the employee's physical problems, but the employee was disabled regardless of them.  He described the term disability as having "some difficulty getting through life in its . . . simplest form. . . . When I think of a person who has a disability, I think of everything from a person who has a mild hearing impairment to a person such as myself who has bad eyes. . . . (Id. at 44).  He went on to state that if the disability interferes with one's life, it is a handicap.  He explained.  "The disability's the condition, the manifestation of that is the handicap."


When asked on cross‑examination if the employee was totally unable to work, Dr. Bissey stated he would be "very reluctant to push him towards placement at this point in time."  In deciding this question, Dr. Bissey acknowledged he would have to know what the employee's physical condition was, and he again pointed out he did not know the employee's physical status. (Id. at 45).


At hearing, three witnesses testified, including the employee, Mary Moesh (his wife) and Dr. Bissey.
  Dr. Bissey stated the employee had periods of "integrated behavior," and periods when he would "just shatter."  When asked whether the employee was medically stable by October 1992, Dr. Bissey stated: "Well, I don't know about the medical, but from my standpoint, we were seeing integrated behavior where I thought he was ready to get on with this rehab program . . . ."  When asked when he felt the employee could hold down a job, Dr. Bissey again stated he would have to know the employee's orthopedic condition, but he was uncertain whether the employee "could just go take any job . . . ."  Dr. Bissey testified the employee was ready to get on with rehabilitation in October 1992.


The employee's wife, Mary Moesh, also testified at hearing.  She testified regarding problems with the insurer in getting information, receiving proper payment for medical costs, and other aspects of his claim.  She asserted these things were straightened out when the employee's attorney became involved in those matters.


She testified she did not see any real improvement or consistent behavior from the employee until he got into a rehabilitation program in late September 1992.  Until the employee developed goals under this program, she asserted, their situation was "all nuts."  She stated the employee was unable to help around the house with chores and children.


She testified that during the spring and summer of 1992, the employee was hyper, anxious and upset.  She stated the employee was especially anxious during his examination and testing at the CROH clinic.  She asserted he could not deal with people other than Dr. Bissey until he entered the Sylvan rehabilitation program.


The last issue set for hearing was attorney's fees and costs.  The employee's attorney contends that the bulk of the hearing concerned attorney's fees on issues that are "largely resolved."  The employee's attorney filed several affidavits of attorney's fees and paralegal and other costs.  Affidavits filed March 22, 1993 included 36 pages describing services and amounts of attorney's fees.  Page 29 of the affidavit showed a subtotal of 197.80 "unbilled hours," with no separation between attorney and paralegal time.  The last date of services on this affidavit was October 30, 1992, and the total charges were $20,647.50. Page 30 showed total charges due of $3,621.68.


Another six‑page description of fees and costs covered services from November 3, 1992 to March 19, 1993.  The report indicated the attorney charged an additional 92.45 hours and $9,315.00.  Total balance showed $13,185.68.  The attorney's affidavit indicated total fees as of the date of the affidavit were $16,387.50 at the hourly rate of $150.00.  Paralegal costs, at the rate of $75.00 per hour were $13,575.00, and other costs were $3,870.68.


At hearing, the employee requested that we grant his subpoena duces tecum of the records of the employer's attorney.  He argued these records would show the complexity of this case, and they would support the large number of hours spent on this matter by the employee's attorney and his paralegal, for the resulting small rewards.


After discussion, we ordered the employer's attorney to submit an affidavit of time and fees incurred in defending the employee's claim.  We also subsequently ordered the employee to file another affidavit, in lieu of taking testimony from paralegal Patricia Rehbock, on the extent and character of work performed.  The parties agreed the affidavits need not include time spent on a reemployment issue which was already decided by another panel and is now on appeal.


On April 9, 1993 the employee filed a billing statement, somewhat similar to the above statement, but modified in handwriting by many difficult‑to‑read comments, charges which were lined through, and charges which were added to the original statement.  The April 9 statement, printed on continuous and un‑cut computer paper, showed a total amount due on page 33 of $3,621.68.  On the last page (labeled page two) in the billing statement, the balance due is lined through, and a scribbled note says "see aff & spreadsheet."  An 18‑page "Supplemental Attorney Fee Affidavit" explains, inter alia, the spreadsheet classification and requests total attorney's fees of $17,851.88, paralegal fees of $15,056.25, and costs of $4,225.03.  We could find no "spreadsheet" (a document with columns, rows and resulting totals).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Medical Stability and Temporary Total Disability.


The employee contends his mental condition was not medically stable until approximately October 1992 when he entered retraining program, and when Dr. Bissey found his behavior "integrated." The employee argues that until then, his adjustment disorder was not medically stable and he was disabled from work by virtue of his mental condition by itself.


The employer argues that the employee was not disabled by virtue of his adjustment disorder.  While it concedes the employee needs counseling, it argues the employee was nonetheless not disabled by his adjustment disorder, and he was medically stable no later than May 5, 1992.


In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in part.  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury, aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the supreme court held that the presumption also applies to non‑causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986) ; continuing medical treatment or care Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and reemployment benefits under AS 23.30.041 Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991).  See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991) ; and Big K Grocery v. Gibson; 836 P.2d 941, (Alaska 1992).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."


"[I]n claims based on highly technical medical considerations medical evidence is often necessary to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer. Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion., Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [t]riers of fact] that the asserted facts are probably true." Saxton v Harris, 395 P.2d 71, 72 (Alaska 1964).


There is no dispute the employee was disabled from work by virtue of his back condition, and that condition was medically stable as of May 5, 1992.  The question is whether the employee's adjustment disorder was also medically stable at that time, as the employer maintains, or whether that condition precluded medical stability until sometime between June 1992 and August 5, 1992 (as stipulated by the parties in the February 2, 1993 prehearing conference summary).  If the employee prevails, his compensation benefits will be recharacterized from permanent partial impairment (PPI) to temporary total disability (TTD) until the date of medical stability.

AS 23.30.265(21) provides;


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


In addition, AS 23.30.185 states in part: "Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability."


At the outset, we find this case is based on highly technical medical considerations because of the many problems experienced by the employee, some which are work‑related and some which are not.  These various problems include his back condition, a seizure disorder, dyslexia, an adjustment disorder, and his hyperactivity.  We find these problems increase the complexity of the employee's claim regarding the medical stability of his adjustment disorder because it is difficult to separate out the effects each of these maladies has on his claim.  Therefore, we find medical evidence is crucial in determining the effect of his adjustment disorder on his medical stability.


We first find that the employee has raised the presumption that he was not medically stable and was disabled from work due to his mental condition.  This finding is supported primarily by the testimony of Dr. Bissey who asserted he would be "very reluctant" to push the employee into "placement," and who also stated the employee was not exhibiting "integrated behavior" until late September 1992.  This finding is also supported, to a nominal degree, by Mary Moesh who testified she did not observe any improvement in the employee's behavior or condition until September 1992 when he began a retraining program.  Hence, we conclude the employee has established a preliminary link that he was not medically stable until late September 1992.


We next find the employer has overcome the presumption with substantial evidence.  This finding is supported by the medical report of the CROH panel, and the testimony of Dr. Petrakis that the employee's adjustment disorder was not disabling and that the employee would benefit by working.  Therefore, we conclude the employer has overcome the presumption with substantial evidence.  We must now determine whether the employee has proved all the elements of his claim by a preponderance of the evidence.


Although Dr. Bissey treated the employee over a long period, Dr. Petrakis and the other physicians on the CROH panel spent several days testing and observing the employee.  We find this amount of time sufficient to get a valid assessment of the employee's condition.


We find Dr. Bissey has considerably less experience than Dr. Petrakis at treating adjustment disorders.  Dr. Bissey has been a licensed psychologist only since 1983 or 1984, and he has testified as an expert witness in neuropsychology between one and three times a year. (Bissey Dep. at 57‑58).  By contrasts, Dr. Petrakis has practiced psychiatry for 18 years, and he has treated thousands of patients diagnosed with adjustment disorder. (Petrakis Dep. I at 8‑9).


In addition, Dr. Petrakis is a medical doctor, licensed to practice in psychiatry and neurology.  We give his credentials more weight than those of Dr. Bissey, who is a licensed psychologist but whose doctorate is in rehabilitation.


Furthermore, we are more persuaded by Dr. Petrakis's recommendations for the employee.  While recognizing the employee's need for counseling, the doctor maintained that the employee should get into some sort of work or retraining so he would not be affected negatively by the "confines and restrictions" of home.  He asserted work or retraining would actually be beneficial for the employee.  As indicated by Mary Moesh, this recommendation appears to have worked for the employee because she noted his behavior improved when he entered a retraining program.


In summary, we accord more weight to Dr. Petrakis's opinion.  Based on it, and on the report of the CROH panel, we conclude that the employee's adjustment disorder was medically stable as of May 5, 1992, and he was not disabled because of the disorder.  Therefore, the employee has failed to prove all the elements of his claim by a preponderance of the evidence.  The employee's claim for a recharacterization of his permanent partial impairment benefits to temporary total disability benefits is denied and dismissed.


II. Treatment in Excess of Frequency Standards.


The employee requests payment of treatments by Dr. Bissey in excess of the frequency standards in 8 AAC 45.082(f).  The employer argues the doctor failed to file a treatment plan as required by AS 23.30.095(c) and board regulations.


AS 23.30.095(c) provides in part:


When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.


We agree with the employer.  We find the record clear that Dr. Bissey failed to furnish a treatment plan within 14 days after treatments began, as required by AS 23.30.095(c). The doctor furnished the plan only after prodding from the parties.
  The request for payment of past bills for excess treatments is denied and dismissed.  As stated in AS 23.30.095(c), neither the employer nor the employee "may be required to pay for treatments that exceed the frequency standard."


III.  Attorney's Fees and Costs.


The employee requests actual attorney's fees and costs.  The employer argues, among other things, that the employee has not deleted all the attorney and paralegal time he said he did; that is, he has not deleted his attorney fee request submitted in January 1992.  The employer also states that the employee's "affidavits and accompanying documents . . . are so over inclusive and convoluted that the undersigned counsel does not mind admitting she has trouble extricating the portions which might be worth salvaging from those that are completely inapplicable." (Employer reply brief at 9).


We have read his various affidavits of fees, and reviewed the two billing statements of fees and costs.  We find we do not have all the information we need to decide this issue.  Further, much of the information submitted by the employee's attorney is confusing.  For example, amounts in the affidavits do not match amounts in the billing statements.  Therefore, we are reopening the record and retaining jurisdiction over the issue of attorney's fees

and costs until submits the following clarifying information. 8 AAC 45.120(m). AS 23.30.135.


The April 9, 1993 "Supplemental Attorney Fee Affidavit" alludes to an attached "spreadsheet," but nothing is attached.  We are uncertain as to what the employee's counsel means by this term.


In any case, we cannot find what we deem a "spreadsheet" in the hearing record.  The employee's attorney must file it into the record before we can decide the attorney's fees.


Likewise, the employee's attorney must modify his fee affidavit and billing statement.  The billing statement should separate attorney and paralegal time spent on issues on which the employee believes he has prevailed thus far, from time spent on issues in which he did not prevail.  For instance, the employee's attorney should separate out time spent on the medical stability issue related to the July 29, 1992 decision and order.  The employee did not prevail in that decision.  If the employee believes he should be awarded attorney's fees for time spent on that issue, he must provide a legal basis for such an award.  The billing statement must also exclude time spent on issues which are still pending, and of course, time spent on the issue on appeal.  Finally, the amounts stated in the billing statements must match the amounts requested by the attorney in the fee and paralegal cost affidavits.


Most importantly, the employee's attorney must make clear what issues he believes he has prevailed on so far in this claim.  In his affidavit to be filed, the employee’s attorney must focus on "the amount of compensation controverted and awarded.  AS 23.30.145(a). In addition, he must keep in mind that "[I]n determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries."  AS 23.30.145(a).


The employee shall file an affidavit, clean billing statement and the missing spreadsheet in accordance with this order, within 14 days from the date of this decision.  The employer will have 10 days to respond to the documents.  The employee will then have five days to file a reply.  We will then close the record on the issue of attorney's fees and costs.


ORDER

1. The employee's claim for a recharacterization of his permanent partial impairment benefits is denied and dismissed.  The employee's adjustment disorder was medically stable as of May 5, 1992.


2. The employee's request for payment of medical treatments in excess of those allowed by AS 23.30.095(c) and 8 AAC 45.082(f) is denied and dismissed.


3. The record is reopened on the issue of attorney's fees and costs.  The employee's attorney shall submit additional documentation, and the parties shall respond, in accordance with this decision.  We retain jurisdiction to decide this issue.


Dated at Anchorage, Alaska this 24th day of June 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Francis X. Moesh, IV,, employee / applicant; v. Anchorage Sand and Gravel, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 9106480; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage Alaska, this 24th day of June, 1993.



Charles Davis, Clerk
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    �When this hearing started, our panel consisted of three members.  However, two hours into the hearing, Labor member Michael McKenna was required to leave due to an unforeseen work matter.  Since then, he has resigned from the Alaska Workers' Compensation Board.  Therefore, we decided this matter as a two�member panel quorum.  AS 23.30.005(f).


    �See Moesh v. Anchorage Sand and Gravel, AWCB No. Unassigned (April 23, 1993).  In that interlocutory decision, we summarized our oral order, expressed at the March 26, 1993 hearing, in which we declared that the issues for hearing and decision would be those stated in the February 2, 1993 prehearing conference summary.


    �On April 23, 1993 the employee filed an "emergency petition"requesting that we include in the hearing record a deposition of Morris Horning, M.D., taken on April 21, 1993, i.e., after the hearing.  In his petition, the employee asserted: "Dr.  Horning had been subpoenaed [sic] and expected to testify by telephone at this hearing.  He was not able to testify, due to the limited time available for verbal testimony." (Petition at 1�2).  The employee's assertion is incorrect.  We have reviewed the hearing testimony.  We find that although Dr. Horning was on a valid witness list, the employee's attorney decided not to call him as a witness.  When asked about whether Dr. Horning would testify, the employee's attorney stated: "I am somewhat persuaded by Ms. Winkelman that we're going to wait for his testimony; so I don't expect we're going to go forward with that." Although we did run out of time for testimony, we could have continued the matter until a later date to take testimony of Dr. Horning or other witnesses on the valid witness lists.  In any event, the hearing record had closed except for limited purposes.


    �Testimony of a psychologist has been recognized as medical evidence capable of raising the presumption of compensability.  Fox v. Alascom, Inc., 718 P.2d 977, 979 (Alaska 1986).


    �In the Alaska Workers' Compensation Act, a psychologist is not included as a "physician," defined in AS 23.30.265(24), but a doctor of medicine is included in that definition.  In past decisions, we have consistently concluded, based on this exclusion, that a psychologist is not a "physician" under our Act.  See Foster v. City of Fairbanks/Police Dept., AWCB No. 88�0146 at 2 (June 2, 1988); Harness v. Wheat Framing, Inc., AWCB No. 84�0364 at 3 (November 9, 1984); and Norman v. Phillips and Jordan, Inc., AWCB No. 83�0189 at 2 (July 18, 1983).  Therefore, a psychologist cannot be deemed an "attending physician" under AS 23.30.095(k).


    �Dr. Bissey's testimony indicates that he is substantially unfamiliar with AS 23.30.095(c) and 8 AAC 45.082(f). See, e.g., Bissey Dep. at 50.


    �We assume the employee is requesting attorney's fees under AS 23.30.145(a).







