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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID B. WARD,
)



)


Employee, 
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9220230



)

KOROBKIN CONSTRUCTION,
)
AWCB Decision No. 93-0164



)


Employer,
)
Filed with AWCB Anchorage



)
June 25, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard the employee's claim for permanent partial impairment benefits and a reemployment benefits eligibility evaluation on June 4, 1993, in Anchorage, Alaska.  The employee was present and represented himself.  The employer and its insurer were represented by attorney Elise Rose.  The record closed at the conclusion of the hearing.


EVIDENCE SUMMARY

It is undisputed that Ward injured his back in a lifting incident while working for Korobkin Construction on September 10, 1992.  On the day of accident, he was diagnosed by Fredrick Scriver, M.D., as suffering from lower thoracic pain.  The employee came under the care of J.C. Cates, D.O., and by November 13, 1992, he diagnosed thoracic strain with evidence of mild degenerative arthritis.  He also noted that x‑rays showed that Ward had an old compression fracture at the T9 level.  A bone scan had been taken and it was normal.  The doctor suggested the employee look into a vocation that was not so labor intensive.  In his report of December 8, 1992, Dr Cates states, "I went ahead and referred him to Rehabilitation Associates as I don't think this thoracic strain warrants the added expense of vocational rehabilitation but I would leave that decision up to them at this point."


Ward was seen by Robert Fu, M.D., a specialist in physical medicine and rehabilitation with Rehabilitation Medicine Associates, on December 9, 1992.  On that date, the employee was given a physical examination and a series of B‑200 tests.
  In his report, Dr. Fu's overall assessment was:


1.  Consistent effort was not seen in this testing.


2.  Lifting capacity cannot be estimated primarily because of the very low resistance in all of the tests.


3.  Work level cannot be estimated at this time because of the elements either of total pain inhibition in this testing, or signs of symptom magnification.


In response to a series of questions submitted to him by the insurer in a letter dated January 20, 1993, Dr. Cates stated, among other things, that Ward was medically stable as of January 21, 1993, and did not have a permanent partial impairment ratable under the American Medical Association Guides to the Evaluation of Permanent Impairment (3rd ed.).  Regarding the permanent partial impairment rating, he said he would defer to Dr. Fu if he had a different opinion.


In a letter dated January 28, 1993, to Heather Double, the insurer's medical rehabilitation manager, Dr. Fu stated:


In my opinion, according to the Third‑Edition AMA Guidelines, Mr. Ward does not have a permanent partial impairment.  As far as the enclosed job analysis is concerned, I feel that he will be able to perform those duties at Korobkin Construction.  I would hesitate to give a time frame, since with the findings of symptom magnification and continued subjective complaints, these individuals usually need to undergo a fairly intensive work hardening program, including psychological support, to get them back on their jobs.


At the employee's request of November 3, 1992, the Reemployment Benefits Administrator's Designee, Mickey Andrew (RBA), on February 5, 1993, assigned a rehabilitation specialist to perform a reemployment eligibility evaluation pursuant to AS 23.30.041(d).


On February 18, 1993, the employee filed an application for adjustment of claim requesting permanent partial impairment benefits and reemployment benefits.


In response to an inquiry from the insurer, Dr. Fu wrote on March 16, 1993, "The reason I could not use the range of motion in clinometric disability rating was that there is no documentable impairment rating secondary to his strain problem.  A strain diagnosis would not give an impairment rating."


In a letter to Ward dated March 23, 1993, RBA, Douglas J. Saltzman, stated in part:


[S]ince February 5, 1993 new medical evidence has been submitted to file which shows that it is anticipated that you will be able to return to your job at the time of injury.  Dr. Cates your treating physician has deferred to Dr. Fu concerning your ability to return to work.


The carrier/insurer believes that you are no longer entitled to an evaluation due to this evidence.  After carefully reviewing the file and the statute, I believe you are still entitled to be evaluated for reemployment benefits because the facts support the request and the action was taken February 5, 1993 in accordance with statute.


In response to the RBA's March 23, 1993 letter, the insurer's claims adjuster wrote him on March 30, 1993 and asked, based on the fact that Ward had no permanent impairment and had been released to do his job at the time of injury, why an eligibility evaluation needed to be done.


On April 8, 1993, the RBA wrote again to the claims adjuster and reaffirmed his position that just because some new evidence existed that Ward was not permanently impaired, the eligibility evaluation process needed to continue.


At the hearing, Ward did not present any medical evidence indicating that a physician had given him a permanent impairment rating under the AMA Guides.  Further, he testified that because of a lack of money he could not seek such a rating from a physician.  He expressed considerable frustration at feeling pain and discomfort and being unable to do the work he had previously done and still being told that he does not have a permanent partial impairment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since Ward is claiming entitlement to permanent partial impairment (PPI) benefits, we must consider the provisions of AS 23.30.190(a) and (b) which state:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percent of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.


(b) all determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides. (Emphasis added)


Our regulation which implements this sections is 8 AAC 45.122 which provides:


(a) Permanent Impairment ratings must be based upon the American Medical Association Guides to the Evaluation of Permanent Impairment, third edition (1988), and it is presumed that the AMA guides address the injury.  If the board finds the presumption is overcome by clear and convincing evidence and if the permanent impairment cannot, in the board's opinion be determined under the AMA guides, then the impairment rating must be based on American Academy of orthopedic Surgeons Manual for Evaluating Permanent Physical impairments, first edition (1965).  If a rating under the AAOS is not of the whole person, the rating must be converted to a whole person rating under the AMA guides.


(b) A rating of zero impairment under AMA guides is a permanent impairment determination and no determination may be made under the AAOS manual.


We can certainly understand the frustration that Ward and other similarly situated workers face with respect to this aspect of our statutes and regulations.  As sympathetic as we might feel for their plight, however, we must nevertheless uphold and apply the law as the legislature and board has directed.


The employee acknowledges that he has not been found permanently impaired as required by 5 190(a) and (b).  The insurer has come forward with a physician's specific findings that Ward does not suffer a permanent impairment under the AMA Guides.  We, therefore, find that he is not entitled to permanent partial impairment benefits.  Accordingly, his claim for these benefits must be denied.


The second issue is whether the RBA was correct in determining not to stop the eligibility evaluation process when was advised of Drs. Cates' and Fu's opinion that Ward did not have a permanent impairment.


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator' part.  (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as ;issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive." [footnote omitted], 563 P.2d 873, 878 [Alaska 1979]"  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


In the Administrative Procedure Act the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above, but also expressly includes reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in light of the whole record.

AS 44.62.570.


In order to be found eligible for reemployment benefits under AS 23.30.041(f)(3), there must be a finding, among other things, that an employee has a permanent impairment.  This is a decision that a rehabilitation specialist, selected by the RBA, needs to make in the first instance. (AS 23.30.041(e)). Before the rehabilitation specialist has made this determination, the RBA lacks the evidence to determine whether an employee is eligible for reemployment benefits.  While some evidence could well exist that an employee did not suffer a permanent impairment at the early stages of the specialist's investigation, there easily could be evidence to the contrary by the time the specialist submits the final report to the RBA. (AS 23.30.041(d).  We find nothing in the statute in question indicating, either expressed or implied, that the RBA can interject himself into the evaluation process at this point and terminate it without considering the specialist's report.  In fact, if the RBA took such premature action, he would abuse his discretion.


In this case, the parties have brought the specific issue of whether the employee suffers a permanent impairment before us.  Because of our determination that no such impairment exists, the RBA is directed to discontinue the evaluation process.


ORDER

1. The employee's claim for permanent partial impairment benefits is denied and dismissed.


2. The RBA shall not proceed in carrying out a reemployment benefits evaluation.


Dated at Anchorage, Alaska this 25th day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


#APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David B. Ward, employee / applicant; v. Korobkin Construction, employer; and Alaska National Insurance Co., insurer defendants; Case No.9220230; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of June, 1993.



Flavia Mappala, Clerk
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    �In his report dated December 9, 1992, Dr. Fu described the B�200 test as a "computerized assessment of lumbosacral range of motion and strength in flexion/extension, lateral bending, and rotation."  He also noted, "Because of the detail and complexity of the B�200 evaluation, it also reveals good effort or poor effort by the patients."







