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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS M. GOCHIS,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9106558



)

ALASKA PETROLEUM CONTRACTORS,
)
AWCB Decision No.  93-0167



)


Employer,
)
Filed with AWCB Fairbanks



)
July 1, 1993


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


This petition to suspend benefits for failure to attend pain clinic treatment was heard at Anchorage, Alaska on June 2, 1993.  The employee was represented by attorney Michael Jensen; attorney Michael Budzinski represented the petitioners.  The record closed at the end of the hearing.


It is undisputed the employee suffered a work‑related back injury aggravation while working for the employer on March 26, 1991.  Previously, on November 23, 1988, he underwent a surgical excision of a herniated lumbar disc at L5 ‑ S1.  Presently, he is diagnosed as having had a 1991 lumbar sprain with degenerative disc disease of his lumbar spine, and previous lumbar laminectomy with decompression L5‑S1.


The employee's examining and treating doctors generally agree that pain clinic treatment could be beneficial and probably would not cause any harm.  The employee had started to participate in a 19‑day pain clinic program at the University of Washington beginning on November 30, 1992.  On December 7, 1992, however, the employee left the program, he states, because of fear that his wife was being "stalked" by one of the employee's relatives.  To accommodate this concern the petitioners agreed to pay the cost of his wife accompanying him to another pain clinic program.  The University of Washington refused to readmit the employee so arrangements were made for similar treatment at the Virginia Mason Clinic.  The employee refused to attend.  Accordingly, we must decide whether to order suspension of benefits until the employee attends and cooperates in a pain treatment program.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.095(d) reads as follows;


If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.


The petitioners requested that we retroactively suspend benefits, at least back to the time the employee refused to attend the Virginia Mason pain clinic program.  In Metcalf v. Felec Services, 784 P.2d 1386(Alaska 1990), the Alaska Supreme Court addressed the question of whether we are permitted to retroactively suspend benefits:


Metcalf contends that the statute is clear and means what it says: the Board may by order suspend further payments.  "Further," Metcalf argues, means in the future from the time of its order, not in the past.  While the Board had authority to suspend payments after [the] July 31, 1986 [date the decision and order was issued], Metcalf contends that it could not do so before then.


We find Metcalf's argument persuasive.  The Board is the entity empowered to suspend a claimant's benefits by order.  The employer/insurer is not.  AS 23.30.095(d), by negative implication, limits the authority of the Board to suspending further benefits by order.

Id. at 1388 ‑ 1389.


Accordingly, based on the guidance provided in Metcalf, we conclude we have no authority to retroactively suspend the employee's benefits, for his past failure to attend pain clinic treatment programs.  This request must be denied.


Regarding the petitioners' request that further benefits be suspended, during the period of any future treatment refusal, again Metcalf provides guidance:


Factors to be used in determining the reasonableness of treatment refusal include the risk and seriousness of side effects, the chance of cure or improvement, and any first‑hand negative experience or observations of the patient, regarding either this procedure or medical care in general. Fluor Alaska, Inc, 616 P.2d at 27‑29.

Id. at 1388.  Accordingly, we next review each of the factors listed.


Regarding the risk of potential side effects from pain clinic treatment, the employer's medical examiner Bruce E. Bradly, Jr., M.D., recommended an in‑patient pain treatment program but noted the employee's medical condition is complex and "there is some risk of even an in‑patient program that a positive response may not be gotten."


After the employee failed to successfully complete the University of Washington program, the psychological progress notes reflect that due to the employee's lack of cooperation, "he probably would have been asked to leave the program early anyway even if he had not requested to leave himself."  Accordingly, the University of Washington concluded that "a readmission would unlikely be successful."


Similarly, the employee's treating doctors have been guarded about the employee's chance of success.  Orthopedist R.A. Sterling, M.D., and psychiatrist Scott Elrod, M.D., agree the employee is a chronic pain patient.  They agree he is a possible candidate for pain clinic treatment.  They are not certain the program will be successful.


In his March 23, 1993 letter, Dr. Elrod gave his perspective on the appropriateness of the employee's pain clinic attendance:


First let me summarize in general terms my feelings about chronic pain patients.  Chronic pain in general is due to tightness of the soft tissue (muscles and connective tissue) around a previously injured area which is due to protective overcompensating behaviors.  In Mr. Gochis' case these include the use of a cane, back brace and avoidance of physical activity.  In general, these behaviors are employed out of a genuine belief that they will prevent further injury.  Unfortunately, they only make the problem worse.  What is needed for this type of problem is a concerted program of rehabilitative exercise and stretching.  Such a program emphasizes improved function over decreased pain, in fact there can be some increase of pain.  As such, it takes highly motivated patients to participate in the program and overcome their fear of reinjury.


Dr. Elrod acknowledged that individuals with workers' compensation claims generally do poorly with that kind of treatment because the worker must overcome instinctual fears, endure increased pain and at the same time weaken his case which "is just too much for patients to overcome."  From an objective medical point of view, however, Dr. Elrod believes that it is appropriate to refer the employee to a pain clinic.  Additionally, Dr. Elrod believes that, with appropriate treatment and good participation by the employee, "he could be released to sedentary or light duty employment."


The employee testified that he does not want to return for pain clinic treatment.  He said his experience at the University of Washington convinces him that the treatment will not be successful.  He said the program is too rigorous, that it causes too much pain, that he is unable to sleep after treatment, and that he risks further injury to his back.  He said that a discogram performed after his University of Washington treatment proves that his condition was worsened by the pain clinic experience.


Dr. Elrod believes that the employee sees settlement of his workers' compensation claim "as his only means of retribution" against the employer and, therefore, that there is little chance that the employee will actively participate in the program.  Nonetheless, he concludes there is no medical justification for the employee's refusal to attend the pain clinic.


Moreover, Dr. Elrod predicted that the employee could be released to sedentary or light duty work after "good participation" on his part in a pain clinic.  Dr. Bradly stated that same conclusion.


After reviewing each of the factors listed above, we conclude that it is appropriate for the employee to attend and participate in a pain clinic treatment program.


The RBA has determined that the employee's target wage for return to work is $5.25 per hour.  Although the issue has been appealed, we believe it is reasonable to conclude that once the employee is released to sedentary or light duty employment, with the help of his rehabilitation counselor, he may be able to secure employment that meets the target wage, and that his compensation claim could come to a conclusion.  Apparently, the largest barrier to the employee's returning to work is his "deconditioning" and learned "guarding behavior."  We find that the most appropriate method of dealing with that behavior is through a pain clinic treatment program.  Accordingly, we conclude the employee must attend, participate in and complete a pain clinic treatment program.


The employee prefers not to be assigned for treatment at the Virginia Mason Clinic, but to select a different site of his own choosing, elsewhere in the western United States.  We believe it is appropriate to accommodate this request.  We believe this is consistent with statutory provisions which allow the petitioners to select their own physicians for purposes of an evaluation, (AS 23‑30‑095(e)) but the employee to select his own treating physician (AS 23.30.095(a)).  Accordingly, we conclude the employee may select and attend a recognized pain clinic program of his choice in the western United States.


The employee seeks an award of reasonable attorney fees for Mr. Jensen's participation in this case.  AS 23‑30.145(b) states:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


It is undisputed the petitioners have resisted payment of compensation.  We have found that benefits may not be suspended.  Accordingly, we conclude a reasonable attorney fee shall be awarded.


According to his attorney fee affidavits, Mr. Jensen has billed 13 hours to this case at $175 per hour.  His paralegal billed 4.7 hours at $75 per hour.  Subsequent to filing the affidavits, he testified he billed $395.50 and spent approximately 1.75 hours working on this case at hearing.  Upon reviewing the affidavits, it appears that a portion of the time billed was spent on an unrelated discovery dispute.  Accordingly, we have reduced the hours billable to the instant hearing by 5 hours attorney time and 1 hour paralegal time.


The employee was partially, but not entirely, successful in defending the petition; he is required to attend and cooperate in a pain clinic treatment program.  Additionally, the case was not particularly long or complex.  After considering the nature, length, complexity, benefits received and contingent nature of workers' compensation cases, we find that an award at $150 per hour for 14.25 hours attorney fee time spent on this issue is appropriate.  Additionally, the petitioners shall pay 3.7 hours of paralegal time at $75 per hour.  The petitioners shall pay half the $395.50 cost, which was not documented.  The total bill awarded is $2,612.75 (14.25 x $150 + 3.7 x $75 + 1.5 x $395.50).


ORDER

1. The employee shall attend, participate in and complete a pain clinic program at a recognized pain clinic of his choice in the western United States.


2. The petitioners shall pay the employee attorney fees and costs in the amount of $2,612.75.


Dated at Fairbanks Alaska this 1st day of July, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ Robert Nestel


Robert Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it in filed.


CERTIFICATION

I hereby certify that the foregoing is a full true and correct copy of the Decision and Order in the matter of Thomas M. Gochis, employee / respondent v. Alaska Petroleum Contractors, employer and Industrial Indemnity, insurer / petitioners; Case NO. 9106550; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of July, 1993.



Cathy D. Hill, Clerk
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