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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARVID LAMBERT,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8820696



)

ALASKA CORPORATION,
)
AWCB Decision No. 93-0168



)


Employer,
)
Filed with AWCB Anchorage



)
July 1, 1993


and
)



)

CIGNA/INA/ALPAC COMPANIES,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee’s claim for payment of medical expenses was heard and decided based on the written record and the parties' written arguments.  Employee is represented by attorney Michael Jensen.  Defendants are represented by attorney Theresa Hennemann.  After the time had passed for Employee to file a responding brief, additional information was requested by the Designated Chairman.  Employee responded June 9, 1993.  Defendants had not responded by June 16, 1993, the time we first met after receiving Employee's reply.  We concluded Defendants were not waiving their cross‑examination requests, and closed the record on June 16, 1993.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured on September 19, 1988 while working as an operator/mechanic.  He was operating a scraper when it went off the road.  He sustained multiple injuries, primarily to his back, but also to his chest.  Defendants disputed some of the conditions which he alleged were work related.  The disputed claims are his alleged problems with his psychological well‑being, a perilymph fistula, and a hiatal hernia.  Defendants allege they have not paid any medical expenses relating to these conditions, but have paid for treatment for other medical problems.  Our record lacks any evidence, such as an itemization or copies of payments, of Defendants' payment of any of Employee's medical charges.  According to the Compensation Reports, Defendants paid time loss and permanent partial impairment benefits.


On January 24, 1992, we approved an agreed settlement.  While waiving all other benefits under the settlement, Employee retained his right to seek payment of medical benefits.  The agreed settlement states that Defendants had paid over $43,000 in medical expenses, but there is no itemization or accounting of the paid medical bills in the settlement agreement.


About one year after approval of the settlement, Employee filed a claim seeking payment of certain medical bills.
  Employee seeks payment of charges by William Mayer, M.D.  According to the medical records in evidence, Dr. Mayer treated Employee's heart condition.  Employee also seeks payment for treatment by Richard Strohmeyer, M.D.  According to the medical records in evidence, Dr. Strohmeyer treated Employee in 1988 and 1989 for his knee and back injuries.


Defendants contend they neither paid nor controverted the compensability of the services provided by Drs.  Strohmeyer and Mayer before the submission of the settlement agreement.  Defendants contend that under the settlement agreement, the parties agreed Defendants had paid all the non‑controverted medical benefits due at the time of the signing of agreement.  Accordingly, they argue that Employee waived any right he might have had to pursue payment of these charges by Defendants.


Employee seeks payment of charges incurred at the Valley Hospital.  Defendants contend these charges relate to treatment of his hiatal hernia.  Defendants contend there is no evidence linking the hernia to his compensable injury, and therefore they should not have to pay the bill.


The medical records in evidence reflect that Employee was seen at the Valley Hospital in September 1988 and October 1988 when he had chest x‑rays taken for trauma to the chest.  In addition, he received physical therapy, also at the hospital.  He apparently was treated at the hospital for a hernia.


Employee seeks payment of services provided by Anchorage Anesthesia and the Alaska Surgery center.  Defendants contend these charges relate to the surgery performed by David Beal, M.D., for a perilymph fistula.  Defendants' expert, Dr. Brown, reviewed Employee's medical records and concluded Dr. Beal  misdiagnosed Employee's condition.  Even if the diagnosis was correct, Dr. Brown believes the condition is not related to the compensable injury because there are a multitude of other explanations for the fistula.


We selected Charles Mangham, M.D., to examine Employee, and he had difficulty determining the basis for Dr. Beal's diagnosis.  Because he could not find a definite abnormality, Dr. Mangham also did not relate Employee's condition to his compensable injury.  Defendants contend the condition is not work related, and Employee's claim should be denied.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .


Employee enjoys the benefit of AS 23.30.120 which presumes that his claim is compensable.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  "The presumption will drop out if an employer adduces 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion' that continued care is either not indicated or not indicated as the employee contends." Id. at 665, (citing Kodiak Oilfield Haulers V. Adams, 777 P.2d 1145, 1150 (Alaska 1989)).  The employee must then meet his burden of proof by a preponderance of evidence without the aid of any presumption. Id.


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska Susitna School District, AWCB No. 81‑0201 (July 15, 1981); aff'd 3 AN‑81‑5623 (Alaska Super. Ct.  June 30, 1982), aff’d Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983).


We do not find Defendants' reference to AS 23.30.265(20) particularly helpful.  The reference to reasonableness in that subsection is to the 'treatment for the fitting and training for use of [certain] devices."


We first consider Defendants' argument that Employee waived his right to seek payment of Drs. Strohmeyer and Mayer's charges.  This is not a request to set aside the parties' agreed settlement, but rather to interpret the parties' agreement.  A release is to be construed according to the intent of the parties, which is a question of fact.  Schmidt v. Lashley, 627 P.2d 201, 203 n.4, 204 n.7 (Alaska 1981).  In Craig Taylor Equipment v. Pettibone Corp., 659 P.2d 594, 597 (Alaska 1983) the court stated:


Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party. (Citations omitted).  In ascertaining the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions. (Citations omitted).  We will also keep in mind that the contracts in issue were drafted and supplied by Pettibone, and that, as a rule, form contracts are to be construed against the furnishing party.


Professor Larson discusses in his treatise the general rule in the majority of jurisdictions that "[a] settlement covers only those claims or rights that are specifically mentioned in the agreement." 3 A. Larson, Workmen’s Compensation Law Section 82.50, pp. 15‑568 (1987).


Under Taylor, 659 P.2d 594, we look to the agreed settlement to ascertain the reasonable expectations of the parties.  In the section entitled "Introduction" of the settlement it states the total amount Defendants paid for medical expenses.  It goes on to state., "Except as otherwise provided in this agreement, the parties agree that the employer has paid all the non‑controverted compensation and medical benefits which are due as of the date this Settlement Agreement is signed by the employee."  We find there is no itemization of medical payments in the settlement or our record.


Under the section entitled "Compromise and Release," it states "In order to resolve all disputes among the parties with respect to compensation rate, compensation for disability penalties, interest, or vocational rehabilitation/re‑employment benefits, or AS 23.30.041(k) benefits, the employer will pay . . . The "Compromise and Release" section goes on to state: "The parties agree that the employee's entitlement, if any, to medical benefits under the Alaska Workers' Compensation Act is not waived by the terms of this agreement and that the right of the employer to contest liability for medical benefits is also not waived by the terms of this agreement."


About 18 months before the settlement was signed, Defendants filed a controversion notice controverting "Disability and Medical Benefits relating to the cardiac condition."  (January 4, 1990 Controversion Notice).  Dr. Mayer's treatment was rendered in 1989, and he completed medical reports at that time.  We assume Defendants had received his bill and reports by early 1990 which prompted the controversion. 8 AAC 45.082.  Contrary to Defendants, assertions, we find Defendants controverted in January 1990 Dr. Mayer's charges for treatment of Employee's cardiac condition.


Defendants contend Employee waived his right to seek payment of Dr. Mayer's charges because of the statement in the Introduction portion of the settlement that all noncontroverted medical expenses had been paid.  However, we have found Defendants controverted payment of Dr. Mayer's charges.  Accordingly, even if their interpretation of the settlement is correct, Dr. Mayer's charges were not covered by the discussion in the Introduction.  We conclude the approved settlement does not bar Employee from seeking payment of Dr. Mayer's charges, and Employee may pursue his claim.  We will retain jurisdiction over this claim.


We next consider Defendants’ argument that Employee waived his right to seek payment of Dr. Strohmeyer's charges.  We find no evidence in the record that Employee was given an accounting of the medical expenses which Defendants had paid.  Although he knew they paid medical expenses totaling over $43,000, he had no way of knowing exactly what charges Defendants paid.  Only Defendants knew that.  Although Employee knew Dr. Mayer's charges had not been paid, we can not make a similar assumption regarding Dr. Strohmeyer's charges.


Because Dr. Strohmeyer treated Employee for a condition which Defendants acknowledged was compensable and given the presumption of compensability of medical expenses, we find it reasonable for Employee to assume Defendants paid for Dr. Strohmeyer's services, This is especially reasonable since only Defendants have the records of their payments, there is no evidence that they had provided Employee with an itemization of payments, and they had not notified Employee that they were refusing to pay for Dr. Strohmeyer's services.  If Employee was agreeing to waive unpaid medical expenses, it certainly was not a knowing and intelligent waiver.


More important, however, is the fact that the settlement does not specifically list the waiver of payment of Dr. Strohmeyer's charges or even a general waiver of past unpaid medical expenses.  Under the settlement Employee retained the right to seek payment of medical expenses, and Defendants retained the right to dispute payment.  Employee specifically retained the right to seek payment of medical expenses, regardless of whether they were incurred before or after he signed.  Accordingly, we conclude the parties did not intend for Employee to waive his right to seek payment of these charges.  We find the settlement does not bar his claim for payment of Dr. Strohmeyer's charges.  We conclude Employee may pursue his claim.  We will retain jurisdiction over this claim.


Defendants contend the charge from the Valley Hospital is for services related to Employee's hernia, and the record is void of evidence linking this condition to the injury.  As noted above Employee was seen at the Valley Hospital shortly after his injury and treated for his compensable condition.  Again, under the agreed settlement we find it confusing to determine what charges from the Valley Hospital were and were not paid by Defendants.


Accordingly, we find it appropriate to obtain additional evidence on this point.  AS 23.30.135. Therefore, we direct Defendants to prepare a statement of the payments they have made to the Valley Hospital.  The statement must list the date of treatment, the amount charged for treatment, and the amount paid by Defendants.  This list must be copied to Employee and submitted to us within 30 days after this decision is filed.


Employee has 15 days from the date of service to review the statement and determine if there are unpaid charges which he believes relate to a compensable condition.  If so, he must amend his claim to state what medical charges from Valley Hospital he seeks payment of by Defendants.  If Defendants refuse to pay the claim, Employee must pursue his claim to a hearing in accordance with AS 23.30.110.  We retain jurisdiction over this issue.


Finally we consider the services provided by Anchorage Anesthesia and the Alaska Surgery Center.  The medical reports in evidence indicate Anchorage Anesthesia provided services in connection with surgery for a perilymph fistula.  Employee received treatment at the Alaska Surgery Center both for the fistula and for his lumbar condition.


Because Employee's only services at Anchorage Anesthesia relate to the fistula, we will consider whether that condition is compensable.  We find Dr. Beal's opinion adequate to raise the presumption that the condition is work related.  We find Dr. Brown’s opinion is adequate to overcome the presumption.  Accordingly, Employee must prove his claim by a preponderance of the evidence.


Dr. Brown testified that in order for the condition to be work‑related, he believes symptoms should have occurred within three days after the September 1988 injury.  Because Employee's symptoms did not begin until a long time after the injury, Dr. Brown doubts the relationship.


Dr. Mangham also disagreed with Dr. Beal's diagnosis of a fistula.  He could not find definite evidence of an abnormality.  Accordingly, he could not relate the condition to the injury.


We give greater weight to the opinion of the independent physician we chose.  We find Dr. Mangham's and Dr. Brown's opinions more persuasive.  Accordingly, we conclude Employee did not prove his claim that the perilymph fistula was work related.  Employee's claim for payment of the medical charges of Anchorage Anesthesia is denied and dismissed.


Because Employee was treated at Alaska Surgical center for both his lumbar condition and his fistula, we again face confusion about what charges were and were not paid by Defendants.  Again, within 30 days after this decision is filed, Defendants must file an itemization of the charges they paid to the Alaska Surgery Center and serve a copy upon Employee.  Employee has 15 days after service of the itemization to review the itemization and determine if there are unpaid charges which he believes relate to a compensable condition.  If so, he must amend his claim to specifically request payment of charges relating to a compensable condition.  If Defendants refuse payment, Employee must pursue his claim in accordance with AS 23.30.110.  We retain jurisdiction over this issue.


ORDER

1. The agreed settlement does not bar Employee from pursuing his claim for payment of Dr. Strohmeyer's or Dr. Mayer's charges.  We retain jurisdiction over this claim.


2. Employee's claim for payment of services provided by Anchorage Anesthesia is denied and dismissed.


3. We retain jurisdiction over Employee's claim for payment of charges for treatment at the Valley Hospital and at Alaska Surgery Center.  The parties shall proceed in accordance with this decision.


Dated at Anchorage, Alaska this 1st day of June, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Robert Nestel


Robert Nestel, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the state of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arvid Lambert, employee / applicant; v. Alaska Corporation, employer; and CIGNA/INA/ALPAC Companies, insurer / defendants; case No. 8820696; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of July, 1993.



Dwayne Townes, Clerk
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    �Because of Defendants' request for cross�examination, we do not consider any of the information contained within the billings submitted by Employee.  Although we question the validity of Defendants' cross�examination request, in view of our decision we do not need to reach that issue at this time.







