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)
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)
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)
DECISION AND ORDER
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v.
)
AWCB Case No. 8316522



)

HUMANA HOSPITAL ALASKA, INC.,
)
AWCB Decision No. 93-0169



)
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)
Filed with AWCB Anchorage



)
July 1, 1993


and
)



)

GALEN HEALTH CARE, INC.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We initially heard this claim for benefits on February 26, 1993 in Anchorage, Alaska.  The employee was present and was represented by attorney William Soule.  The employer was represented by attorney Eric Gillett.  We heard testimony from all witnesses but one who was unable to attend because of a family death.  We continued the matter to give the parties an opportunity to depose the witness.  They subsequently decided not to take a deposition.  We then closed the record on May 21, 1993 after the parties presented oral closing arguments.


ISSUE

1. Whether to grant the employee an award of unscheduled permanent partial disability benefits.


2. Whether the employee is eligible for vocational rehabilitation.


3. Whether the employee's medical condition is work related; if so, whether to award medical costs.


4. Whether to award attorney's fees and costs.


5. Whether to award interest.


EVIDENCE SUMMARY

The employee's request for benefits stems from a back injury on July 23, 1983.  While working as a registered nurse for the employer, she felt pain in her back after leaning over a patient's bed and lifting a baby from the patient's arms.  As she raised up, she saw a television set on a hanging arm out of the corner of her eye, and she wrenched her back trying to avoid it.  She struck the television with the right side of her head. (Employee dep. at 10).


The employee missed no work time from this incident, but she did receive medical treatment.  She continued to work part‑time for the employer until February 9, 1987, when she quit due to "poor health/injury" problems. (Employee Separation Report).


The employee had also sustained a back injury on May 12, 1981 while lifting a large female patient from a delivery room table to a stretcher.  Her orthopedic physician, Richard Garner, M.D., took her off work for a brief period after that incident.


Medical records indicate the employee's back problems began as early as January 18, 1978 when she was treated by George Wichman, M.D., for "a minor incident from stooping over."
  At that time, Dr. Wichman found lumbar pain and pre‑existing scoliosis.  Dr. Wichman diagnosed facet syndrome superimposed on pre‑existing changes.


On April 11, 1979 the employee returned to Dr. Wichman complaining of "mostly cervical pain as well as pain in the small of her back."  The doctor's diagnostic impression was the same as in January 1979.  He prescribed Valium for nighttime consumption, and Phenaphen #2 for pain.


The employee next returned an November 30, 1979 complaining of continuing "posterior headaches as related to her neck as well as discomfort in her low back."  Dr. Wichman prescribed physical therapy, and the medications Talwin and Tuinal for pain and to help her sleep.


The employee next saw Richard Sutherland, M.D., on February 22, 1980.  The employee's symptoms remained the same, but now also included "sciatic pain into one or the other legs . . . ."   Dr. Sutherland recommended an exercise program.  A month later (March 7, 1980), the doctor prescribed Norgesic for the employee.


On March 18, 1980, Dr. Wichman prescribed Tylenol #3 for the employee.  In July 1980, Dr. Wichman prescribed Equagesic as an "alternative" to Tylenol #3.  He then approved monthly prescriptions of either Equagesic or Tylenol #3 through January 1981 when he said the employee must be examined before he would prescribe more medication. (See handwritten reports from Dr. Wichman's office.


The employee then sustained her May 12, 1981 injury and was treated by Dr. Garner who released her on June 2, 1981.  He closed her file, stated no medications would be necessary, and noted he would see her in three months.


The employee returned to Dr. Wichman on July 14, 1981, complaining of "neck spasms down to her lumbar spine."  Dr. Wichman found these symptoms consistent with the "sprain" diagnosed by Dr. Garner ‑ Dr. Wichman prescribed Equagesic and Dalmane. (Wichman July 16, 1981 report) He next filled this prescription on November 3, 1981.


The employee returned to Dr. Wichman on June 28, 1982 complaining of low back pain.  Dr. Wichman prescribed physical therapy, Equagesic and Tylenol #3. The doctor next refilled these prescriptions in November 1982, and he continued to refill these prescriptions approximately monthly.


After the employee's July 1983 injury, Dr. Wichman stated the employee's symptoms were "probably related to her occupation." (Wichman July 29, 1983 chart notes).  He again prescribed physical therapy, Tylenol #3 and Equagesic.  He also prescribed Clinoril, and later Vicodin as a substitute to Tylenol #3, due to the employee's stomach pain.  These prescriptions continued monthly.  He also prescribed Lomotil once in September 1983.


On November 21, 1983, Dr. Wichman recommended biofeedback to the employee, and he prescribed Talwin and Equagesic.  In December and January 1983, he prescribed Tylenol #2 on several occasions.


On January 25, 1984 the employee began treating with Richard Sutherland, D.0, The doctor described the employee's condition as related to her July 1983 injury.  The doctor treated the employee five times and discharged her on February 3, 1984.  The employee was examined by Dr. Garner on February 27, 1984 because Dr. Wichman was absent, and he refused to fill her prescriptions without examining her.  The employee complained of neck pain.  Dr. Garner suggested physical therapy, heat, ultrasound and massage.


The employee was examined by Douglas Hogan, D.P.M., on April 3, 1984 and April 16, 1984 for limb length discrepancy.  She complained of hip and low back pain, and headaches.  Dr. Hogan prescribed a heel lift and Tylenol #3, and he referred the employee to Michael Newman, M.D., another orthopedic physician.


Dr. Newman first examined the employee on April 24, 1984.  She complained of neck, back and knee pain.
  Dr. Newman noted the employee's chronic pain history.  His examination was mostly unremarkable.  He diagnosed lumbar disc degeneration with possible right root irritation from time to time, and "a left short leg by about ½ to 3/4 inch."  Dr. Newman asserted that at the level of the employee's symptoms, Dr. Wichman's treatment by mild analgesics and anti‑inflammatories was adequate.  However, when the employee had an acute flare up of pain (as she was having at that time) , Dr. Newman prescribed bed rest.  Dr. Newman prescribed Clinoril, Tylenol #3, and Equagesic.


The employee returned to Dr. Newman on May 11, 1984, stating that her back pain was gone, but her neck pain continued.  Dr. Newman prescribed a soft cervical collar, home traction, and Naprosyn as a substitute for Clinoril which caused stomach problems.  Either Dr. Newman or Dr. Hogan continued to prescribe medications.


The employee began treatment with William Reinbold, M.D., on October 16, 1984.  After noting the employee's July 1983 injury, Dr. Reinbold diagnosed tension headaches and degenerative disc

disease aggravated by trauma.   He prescribed Fiorinal for headaches.


The employee also reportedly began getting counseling with Mitchell Wetherhorn, M.D., a psychiatrist, in 1984.  We found no record of these counseling sessions.  The employee also had one counseling session with Bruce Johnstone, M.D., a psychiatrist who worked with Dr. Wetherhorn at the time.  She apparently quit seeing Dr. Wetherhorn sometime in 1985.
  She testified her sessions with Dr. Wetherhorn were primarily for marital problems.


The employee admitted that she experienced occasional marital problems through the years.  However, she asserted on cross‑examination that her back pain has had a significant effect on her relationship with her husband.


Dr. Johnstone saw the employee for a half‑hour on December 12, 1984.  He did not counsel her again until March 30, 1988 when he began to see her on a weekly basis.


The employee returned to Dr. Newman on March 1, 1985, complaining that she had "an acute exacerbation of her back pain about seven weeks ago."  The pain radiated into the right heel and calf.  Dr. Newman's chart notes indicate the problem was treated with Clinoril, and the employee's condition was improved.  After examination, Dr. Newman believed the employee was having some "S1 radiculopathy," and he gave her an epidural steroid injection (ESI).


The employee also began getting treatment from Janice Kastella, M.D., a neurologist, for headaches.  Dr. Kastella's March 20, 1985 report describes vascular and muscle contraction headaches for the past one and one‑half years.  The doctor prescribed Aventyl, Meprobamate, Inderal and continued Fiorinal.  A week later, Dr. Kastella also prescribed Robaxin and Equagesic.  Subsequently, Methergine and Desipramine were also prescribed.


Sometime in 1985, the employee started a gift shop business, Green Island store.  She continued to work part‑time as a nurse for the employer.


Medical records indicate the employee continued to receive periodic epidural steroid injections and medications from Dr. Newman, and medications from Dr. Kastella.  As noted previously, the employee quit her job for the employer due to "poor health/injury" on February 9, 1987.  She subsequently purchased a gift shop and began to oversee that operation.


When Dr. Newman examined the employee on April 14, 1987, he noted the employee had been sick for a month, with weight loss, itching, dry skin.  She had stopped taking Clinoril the first of April, but it made her back hurt worse.  The employee requested another epidural steroid injection, but Dr. Newman felt it should be postponed until Dr. Wieland addressed the employee's skin problem.  At Dr. Wieland's request, Dr. Newman got her a “CBC because of being on the Clinoril for a long time . . . ."   Dr. Newman gave the employee an epidural steroid injection anyway on April 21, 1987.


The employee reported muscle spasms to Dr. Newman on June 11, 1987.  He prescribed Robaxin.  She reported neck pain an July 31, 1987.  Dr. Newman prescribed Equagesic.


The employee returned on August 25, 1987 complaining of more back pain.  Dr. Newman did an epidural steroid injection.  In his chart notes, he stated in part:


I also showed her the ALIF video and talked to her a little bit about the possibility of fusion benefiting her.  She wanted more Tylenol #3.  I have given her four prescriptions since December which does not seem like too many.  I gave her 30 more Tylenol #3.  I do think if she is continuing to require narcotic medication and epidural injections that we might have to take a more aggressive approach.  On the other hand she is functioning at a pretty high level and so far this type of conservative treatment seems to be controlling the situation.


The employee was again examined by Dr. Kastella on November 10, 1987.  The doctor had recently received an inquiry from the insurer regarding the work‑relatedness of the employee's headaches.  Dr. Kastella stated: "[U]nfortunately at this particular time we only have to go on what the history says and the history was suggestive that the problem that she is seen for now headaches [sic] were not related to her back problem."


In addition to Dr. Newman and Dr. Kastella, the employee was treated by Robert Rowen, M.D., during 1988.  Upon examination, Dr. Rowen found pain in the central lumbar area with radiation especially down the right sciatic nerve to the right knee.  He diagnosed lumbar disc disease, likely Candida and constipation with bowel toxicity.  He treated her with colchicine infusions and acupuncture for the disc problem.


The employee was also counseled by Dr. Johnstone, beginning on March 30, 1988.  On May 11, 1988, the employer controverted payment of psychological care, stating such care "beginning nearly five years after the back strain are questionable and disputed."  The bills up to that time were paid under "reservation of right to deny future bills pending investigation . . . ." (May 11, 1988 controversion).


Responding to a letter from the employer's adjuster, Dr. Johnstone wrote that the employee had been suffering from chronic low grade depression for several years, a condition fairly typical of people with "chronic pain who have had a major change in their lives secondary to injuries."  He noted he prescribed Desyrel to improve the employee's mood, and he felt the employee's mood would improve when she became "relatively free from pain."


The employer sent the employee to Paul Craig, Ph.D, for examination and an opinion on the appropriateness of psychiatric care.  Dr. Craig administered several tests and interviewed the employee.  He diagnosed dysthymic disorder (depression) and psychological factors affecting physical condition.


In Dr. Craig's opinion, the employee's depression contributed to her physical discomfort.  He stated that an argument could be raised that her low back injury was the primary cause of her psychological problems.  However, he asserted that since the employee sought psychiatric care prior to and subsequent to her injury, she had suffered emotional distress irrespective of her low back problem.  He concluded that the employee's work‑related injury was not the primary reason for her psychiatric care.  Based on Dr. Craig's opinion, the employer controverted all psychological and psychiatric care as of July 15, 1988. (July 6, 1988 controversion).


Dr. Newman gave the employee another epidural injection in February 1988, and continued to prescribe Flexeril and Tylenol #3 periodically.  He examined the employee on December 2, 1988, noting the employee asked for pain medications.  In his chart notes, he stated her symptoms remained "the same as they have all along.  She has been taking Tylenol #3 very sparingly, in fact, I have only written it twice in the last 16 months."  A "Medication Control Record" in our record indicates the employee was provided prescriptions of Tylenol #3 four other times in addition to the two prescribed by Dr. Newman during this period.


The employee was examined again by Dr. Kastella an November 28, 1988.  The doctor noted the employee was taking Parnate for depression, Methergine and Fiorinal for headaches, Reglan and Flexeril.


The employee continued to treat with Dr. Newman through 1991.  His chart notes reflect a continuing pattern of periodic acute pain, and treatment by epidural steroid injections and Tylenol #3, Anaprox and Flexeril.  On December 9, 1990, Dr. Newman noted the employee had "called in many times for Rx medications and is obviously having a lot of pain and on the other hand she is functioning at a fairly high level."  He discussed a possible back fusion operation with the employee, but he felt it was a personal choice, rather than mandatory treatment.


The employee's last appointment with Dr. Kastella was September 24, 1991.  Dr. Kastella prescribed more Prozac for the employee's headaches.  The employee's last appointment with Dr. Newman was in August 1991.  Dr. Newman sent her to Leon Chandler, M.D., a physician at the Alaska Surgery Center.  Dr. Chandler administered lumbar epidural steroid injections and a "caudal."  A final appointment with Dr. Newman, scheduled for December 17, 1991, was canceled.


On January 14, 1992, the employee was examined by Shawn Hadley, M.D., at the employer's request.  Dr. Hadley reviewed a "half‑inch thick" stack of medical reports and took a history from the employee.  The employee commented, among other things, that she was drinking to medicate for pain.  Dr. Hadley concluded that the employee's temporary aggravation had resolved.  The doctor stated she was uncertain when resolution occurred, but she felt it was safe to say it occurred "years ago."  On February 5, 1992, Dr. Newman signed a document from the insurer's adjuster indicating he agreed with Dr. Hadley's report.


On February 13, 1992, the employee was examined by Louis Kralick, M.D., a neurosurgeon.  Dr. Kralick's impression was chronic low back pain with evidence of moderate degenerative lumbar disk disease at L4‑5 and L5‑S1.  He found no specific radicular symptoms.  He asserted the July 1983 injury was a temporary exacerbation of the underlying degenerative disk disease.  He recommended conservative treatment.


The employee's husband, Michael McHenry, testified that there was nothing remarkable he noticed about the employee's 1978 injury.  After the employee's 1981 injury, he observed the employee was walking crooked.  He noticed her medications accumulating in the medicine cabinet.  When he asked the employee about the medications, she stated she needed them because she was in pain.


He testified that approximately one year after the 1983 incident, he became concerned about the amount of medications the employee was taking when he found 16‑18 prescription bottles at home.  He asserted he discussed this with Dr. Wetherhorn who gave him "the brush."


After the 1983 injury, he observed a significant increase in the number of physicians seen, "non‑stop" consumption of medications, more pain complaints, and increased alcohol consumptions.
  He described the pill consumption after the 1983 injury as a "whole new league.  It was significantly different."  He eventually began conducting his own investigation.  Not long before the employee entered the Providence Breakthrough program, he found bottles of liquor in the gift shop, and thousands of dollars in cash stashed in various places.  He testified that the employee experienced blackouts.


He testified that after some friends raised concerns about the employee's alcohol and pill consumption, he contacted Providence Hospital.  On February 27, 1992, the employee was admitted to Providence Hospital’s Breakthrough program for polydrug addiction and alcohol dependency.  She was discharged on March 19, 1992.  Her physician was William Ragle, M.D.  Four problem areas were addressed: 1) chemical dependency; 2) altered homeostasis due to chronic back pain; 3) impaired personal relationships; and 4) unresolved loss and grief issues.


According to the discharge summary, the employee admitted multiple drug use, including Valium and Prozac when available, and alcohol consumption of up to four drinks per day.  The employee's discharge diagnosis was Polysubstance Dependent and Alcohol Dependent, in remission.  The prognosis for continuing abstinence was guarded.


During her hospital stay, the employee was examined by Michael James, M.D.  He diagnosed low back pain with a history of degenerative disc disease, and chronic pain syndrome with substance abuse.  Dr. James recommended back rehabilitation (the BEAR program) and physical therapy.


Dr. Johnstone testified at the hearing.  He and Mitchell Wetherhorn, M.D., treated the employee during 1984 and 1985 with counseling and Elevil.  He also counseled the employee periodically from 1988 until February 1993.  He testified that her 1983 injury has contributed to her depression.  He described her injury as a chronic "ball and chain" she's had to carry around, and as something that restricted her activities.  He found she had long periods of continual pain, and her life was complicated by the use of medications, finally culminating in her hospitalization in 1992.


Dr. Johnstone testified that his opinion on the work relatedness of the employee's need for psychiatric care is the same today as it was when he wrote Talis Colberg, the insurer's adjuster, in 1988.  He testified it is difficult to separate the employee's non‑work problems (e.g., death of parents) from her depression from her back injury.  He asserted to a reasonable degree of medical probability that the employee's back problem was a significant problem in her need for psychiatric care.


The employee testified that the pain after her 1983 injury was "really magnificent" and that "there was no forgetting the pain."
  She testified she took hundreds of times more medication after that injury than before.  She also admitted that the 1981 injury was painful too.  She asserted that eventually, she could not do the moving and bending necessary to be a nurse.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Work‑relatedness of Medical Conditions

The employee asks that we order the employer to reimburse her for medical costs she incurred, and which the employer controverted.  She contends her drug and alcohol problems, the resulting treatment at Providence Hospital, and her psychiatric counseling are related to her back and neck pain which she experienced on May 8, 1983.


The employer argues that the employee's medical problems were not related to her 1983 injury.  It supports its assertion primarily with the medical reports of Dr. Newman, Dr. Hadley and Dr. Kralick.  It contends that at most, the employee suffered a temporary exacerbation of her pre‑existing back problems, and her subsequent symptoms are unrelated to her May 1983 work incident.


AS 23.30.095(a)
 provides:


(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician inside the state to render the care except in cases where, in the judgment of the board, care or treatment or both can best be administered by the selection of another physician.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  If for any reason during the period when medical care is required the employee wishes to change to another physician, he may do so in accordance with rules prescribed by the board.


In determining the compensability of this claim, we  must apply the statutory presumption found in AS 23.30.120(a): "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act, including issues on the work relationship of aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the supreme court held that the presumption also applies to non‑causation issues, including continuing disability, Bailey V. Litwin Corp. 713 P.2d 249, 254 (Alaska 1986) ; continuing medical treatment or care, Municipality of Anchorage v. Carter, 818 P. 2d 661, 665 (Alaska 1991) ; and reemployment benefits under AS 23.30.041 Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . . Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P. 2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption. 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [t]riers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


At the outset, we find this case medically complex due to the combination of the employee's chronic back condition, her other health problems and the plethora of physicians who treated her through the years.  We find that the employee has raised the presumption that her need for continued back treatment, psychiatric care, treatment at the Providence Breakthrough program and headaches is related to her 1983 injury.  This finding is supported by the testimony of Dr. Johnstone, the employee and her husband.


We must next determine whether the employer has overcome the presumption with substantial evidence.  We find that it has done so.  This finding is supported by the reports of Dr. Kralick, Dr. Hadley and Dr. Newman that the employee's 1983 injury was a temporary exacerbation of her preexisting condition.  Accordingly, the presumption drops out and we must determine whether the employee has proven her claim by a preponderance of the evidence.


We conclude that the employee's claim for medical benefits is compensable.  We find, based on the testimony of the employee and her husband, that her symptoms and complaints increased after the 1983 back injury, as did her consumption of prescriptive medications and alcohol.  The medical records indicate that in some brief periods when the employee had no medication, her pain complaints increased.  We find that although the employee experienced intermittent periods of little or no pain subsequent to her 1983 injury, and she functioned at a fairly high level (according to Dr. Newman) , she also experienced long periods of pain and consumed drugs and alcohol to deal with it.  We find these periods of pain relatively continuous since her 1983 injury, and they coincide with the employee's increased pain medication and alcohol use.  We find this eventually led to the employee's need in 1988 for psychiatric counseling with Dr. Johnstone, and for the employee's need in 1992 for drug and alcohol rehabilitation.


We disagree with the physicians who support the employer's position that the employee’s 1983 injury was only a temporary aggravation which had resolved "years ago."  We find the evidence suggests the pain from the employee's back injury never fully resolved, and the employee consumed drugs and alcohol to medicate it while seeking several physicians in hopes she would eventually got a resolution.  We find, based on the evidence in the record, that the employee’s 1983 injury, more likely than not, was responsible for producing a substantially continuous progression of pain, culminating in counseling and drug/alcohol rehabilitation.


Moreover, we reduce the weight of the opinions of Dr. Kralick and Dr. Hadley.  They examined the employee only once, and they seemed unaware of her drug and alcohol problems, although their examinations occurred shortly before the employee went into drug/alcohol rehabilitation.  We also find Dr. Newman's opinion on temporary aggravation somewhat inconsistent with his ongoing chart notes that indicate the employee's symptoms continued to be the same as when he began to treat her in 1984, and that the employee had developed a chronic back condition after the 1983 injury.


We conclude that the employee’s 1983 Injury was an aggravate on of a preexisting back problem, and the injury was a substantial factor in bringing about her need for medications and treatment, and psychiatric counseling from 1988 on.  Fairbanks Northstar Borough v. Rogers and Babler, 747 P.2d 528, 532 (Alaska 1987).
  The employer shall pay the (employee's unpaid medical benefits related to her back pain, psychiatric counseling and drug/alcohol rehabilitation.  The employer shall also reimburse the employee for related medical bills and prescriptions she has paid.  The employer did not object to the bills presented by the employee, totaling $6,200.00.  The employer shall pay this amount, less any prescriptions for headaches after November 10, 1987.


Regarding the employee's headaches, Dr. Kastella stated unequivocally that the employee's headaches as of November 10, 1987 were unrelated to her 1983 injury.  We found no medical evidence in the record to support the employee's on this issue, after that date.  Even if the employee raised the presumption that her headaches after the above date were work‑related, Dr. Kastella's report overcomes the presumption.  Finally, based on Dr. Kastella's opinion, and no contrary medical evidence, the employer prevails on this issue by a preponderance of the evidence.  The employee's claim for medical benefits and treatment for her headaches after November 10, 1987 is denied and dismissed.


The employee has also requested that we order the employer to reimburse State Farm Insurance Company for related medical costs it paid on the employee's behalf.  In her hearing brief, the employee asserts that State Farm wants to be reimbursed for related medical costs it paid.  Citing Sherrod v. Municipality of Anchorage, 803 P.2d 874 (Alaska 1990), she suggests we have the authority to order a reimbursement.


We will not issue such an order at this time.  State Farm has not been joined as an "interested party" in this matter.  See Sherrod, 803 P.2d at 875‑76.  There has been no request for a joinder.  Other than the employee's arguments in her brief, there is no evidence State Farm seeks reimbursement.  The employee's request is denied at this time.


II.  Permanent Partial Disability and Rehabilitation.


The employee requests that we award her permanent partial disability benefits.  She argues that her wage earning capacity is less after her injury than before it occurred.  AS 23.30.190 provided for compensation of permanent partial disability benefits.  Back injuries under pre‑July 1, 1988 law are considered unscheduled injuries which are addressed by AS 23.30. 190(a)(20).  At the time of the employee's 1983 injury, it provided:


In all other cases in this class of disability the compensation is 66 2/3 percent of the difference between his average weekly wages and his wage‑earning capacity after the injury in the same employment or otherwise, payable during the continuance of the partial‑disability, but subject to reconsideration of the degree of the impairment by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, 'may be discharged by the payment of a lump sum.


In addition, AS 23.30.190(b) provided that total compensation under AS 23.30.190(a)(20) may not exceed $60,000.


Under pre‑July 1, 1988 law, once an employee was determined to be partially disabled, that employee's wage earning capacity was established under AS 23.30.210. It provided:


In a case of partial disability under AS 23.30.190(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage‑earning capacity.  If the employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may affect his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.


This statute applied to wage earning capacity for both temporary and permanent partial disabilities.  Regarding permanent unscheduled partial disabilities, the supreme court has held that compensation is a function of "economic loss, not physical injury as such." Hewing v. Alaska Workmen's Compensation Board, 512 P.2d 896, 900 (Alaska 1973) (Hewing I).  The court reiterated in Vetter v. Alaska Workman’s Compensation Board, 524 P.2d 264 (Alaska 1974), that "the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment."


In Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167 (Alaska 1982), the court further considered wage earning capacity


Wage earning capacity, the focal point of the Hewing I/Vetter inquiry, may be determined by reference to actual wages, or to the nature of the injury, degree of physical impairment, usual employment and any other factors or circumstances which may affect capacity to earn wages in a disabled condition.  AS 23.30.210. "Other factors" have been held to include age, education, industrial history, train ability and availability of suitable work in the community. (citations omitted).


In Bignell, the court went on to hold that temporary disability benefits are appropriate in cases where an employee with an unscheduled disability has stabilized medically but is pursuing an approved vocational rehabilitation program.  The court explained:


Clearly, the parcel of vocational rehabilitation may directly influence an applicant Is "wage earning capacity . . . in the same employment or otherwise."  Vocational rehabilitation is a peculiarly appropriate "other factor" to be considered in determining the extent of an injured employee's loss of earning capacity.  The Board will have a far stronger basis to ascertain the impact on an injured employee's wage earning capacity after completion of a vocational rehabilitation assessment and, in appropriate cases, a vocational rehabilitation program.


In this case, we do not find any evidence on the employee's disability status.  We have found no medical evidence indicating the employee has sustained a permanent physical disability or impairment.  We find no evidence that any physician has restricted her activities.  We find no evidence that she has been determined medically stable, or that she has been rated for a permanent impairment.  We find no evidence on the employee's train ability.  The only evidence presented on permanent partial disability was the employee Is post‑injury earnings, which are meaningless if the employee has not experienced a compensable permanent disability.


We cannot make a determination on permanent partial disability without evidence of the other factors mentioned above, especially evidence on the employee's vocational status and train ability, and degree of physical impairment.  Furthermore, we find no evidence that the employee may have sustained a permanent physical disability which preclude she return to suitable gainful employment.  AS 23.30.041(c) (pre‑July 1, 1988 law).  Accordingly, we find the issues of permanent partial disability and vocational rehabilitation premature.  The employee's request for an award of these benefits is denied at this time but may be presented later after development of the appropriate evidence.


III. Attorney's Fees and Costs, and Interest.


The employee has requested an award of attorney's fees.  We find the employer controverted and resisted the employee’s claim for medical benefits, and the employee retained an attorney who successfully prosecuted her claim.  We award reasonable attorney's fees under AS 23.30.145(b).


Under 8 AAC 45.180(d)(2), we will award a fee "commensurate with the actual work performed" and will also consider the nature, length and complexity of the services performed, benefits resulting from those services, and amount of benefits awarded.  The employee's attorney requests an award of $5,362.50 for services up to the day before the hearing, and $624.24 for costs.


We find this case complex and convoluted.  It concerns an injury now nine years past, and it concerns an employee who was treated by a small army of physicians for a plethora of problems in addition to her back condition.  We find the services lengthy, with the attorney representing the employee since January 1991.  Finally, we find the benefits awarded substantial since the employee prevailed on her claim for medical costs.  However, the employee did not get an award for either permanent partial disability benefits or vocational rehabilitation.


After weighing all these factors, we award the employee 75 percent of the fees requested.  Therefore, the employer shall pay the employee $4,021.88.  In addition, the employer shall pay the employee 75 percent of the fees incurred after submission of the fee affidavit, through the May 21, 1993 hearing.  We retain jurisdiction to decide any related disputes.  Regarding costs, the employer did not object to the request.  We find them reasonable and award all costs.  Accordingly, the employer shall pay $624.24 in costs.  Finally, the employer shall pay the employee interest at the statutory rate on medical benefits awarded.


ORDER

1. The employer shall pay the employee medical costs and attorney's fees and costs in accordance with this decision.


Dated at Anchorage, Alaska this 1st day of July, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc D. Stemp


Marc D. Stemp, Member



 /s/ Jeffery A. Wertz


Jeffery A. Wertz, Member

MRT.dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Penny J. McHenry, employee / applicant; v. Humana Hospital Alaska Inc., employer; and Galen Health Care, Inc., insurer / defendants; Case No. 8316522; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of July, 1993.



Dwayne Townes, Clerk
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    �The employee also treated with several internists and nurses, for unrelated medical problems, from 1976 through 1992.  These providers were the Women's Health Association and Internal Medicine Associates.  These providers prescribed various medications.


    �Dr. Wichman and Dr. Garner are also orthopedic physicians.


    �Dr. Newman referred the employee to David McGuire, M.D., for the knee pain.


    �The employee testified she quit counseling with Dr. Wetherhorn because he talked frequently about the stock market.


    �The employee testified she consumed increased alcohol to cope with the pain.


    �In a September 20, 1990 recorded statement the employee gave to Murlene Wilkes, insurance adjuster, the employee described the 1981 injury as the "one where I really, really, hurt my back."  When later asked if she hurt her low back in the 1983 incident, she couldn't recall, admitting she was "so confused now, I don't even know when the low back happened . . . ."  (Statement at 8, 15).  The employer's injury report of the 1983 incident states that the employee's chief complaint was a low back strain.


    �This is the version of AS 23.30.095(a) in effect before the amendments which went into effect for injuries sustained after July 1, 1988.


    �The employee admitted that her counseling in 1984 was related to her marital situation.


    �We find that although other factors may have played a significant part in the employee's need for counseling and dependency rehabilitation, her 1983 was a substantial factor.  See 1 A. Larson, The Law of Workmen's Compensation section 13.21(e) at 3�589 (1993).  Professor Larson points out that several cases have held that where drugs used to treat a compensable injury have led to narcotics addiction or alcoholism, the claim is compensable.







