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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD R. FORBES,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8933862



)

QUALITY COACHWORKS,
)
AWCB Decision No. 93-0171



)


Employer,
)
Filed with AWCB Anchorage



)
July 6, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Anchorage, Alaska on April 7, 1993 to consider Employee's claim for workers' compensation benefits.  Employee is represented by attorney David W. Baranow.  Defendants are represented by attorney Elise Rose.  This case was initially heard by Alaska Workers' Compensation Board (AWCB) Member Nestel and Designated Chairman Mulder.  As a two‑member panel, we were unable to reach agreement about Employee's claim.  We proposed that Member Wertz review the record and participate in the deliberations in order to break the deadlock.  Absent objection, we deliberated as a three member panel.  The record closed on June 4, 1993.


Employee is a 38 year‑old, apprentice and vocational‑school trained, auto‑body painter who has smoked cigarettes for 17 years.  He worked as an auto painter for 17 years until he developed a reaction to the chemicals in the paints and solvents.  He testified he earned over $5,000 per month during the winter months. (Employee’s October 11, 1990 dep.
 at 13.)


Employee worked for Employer from June 15th through September 29, 1989.  He denies respiratory problems before this employment.  Employee testified that he recalls becoming ill while painting a Mercedes fender, about two weeks before he left work. (Employee I, at 41.)  At hearing, Employee testified that in Early September 1989 he was ill with what he believed to be the flu, but continued working.  However, his cough became deeper and deeper, so he took time off on September 20th to see Gary L. Child, D.O. He testified he informed Quality Coachworks' owner about his problems and requested time off.  Employee testified his physical condition was affecting the quality of his work and he took two weeks off.  He returned to work in October; worked for three days, and became more sick than he had been previously.  Employee stated he was fired for poor quality work during the third week in October and applied for unemployment benefits.  He stated that he was still ill when he was fired, that he did not attribute the illness to painting at that time, and did not believe he had a work‑related injury.


Employee testified at hearing that he became sick again after he painted two fenders on a pick‑up truck in November or December 1989.  He stated that although he had difficulty breathing that night, he still did not think the paint was causing the problem.


Employee testified that when he had used up about one‑half of his unemployment benefits, he sought help from the Department of Education, Division of Vocational Rehabilitation (DVR).  He stated that DVR advised him to go to school.  He is presently a junior, successfully pursuing a bachelor of science degree at the University of Alaska, Anchorage,


The medical records indicate that Employee was seen by Dr. Child on September 20, 1989 for upper‑respiratory problems.  Dr. Child diagnosed upper respiratory infection (URI) and bronchitis. We have no record of any additional medical treatment until January 29, 1990 when he saw Dr. Child again.  Dr. Child noted a history of "bronchitis/pneumonia from working around paint chemicals."  His assessment was to rule out chemical pneumonitis.  A two‑view chest x‑ray taken on January 29, 1990 found no active pulmonary disease.


Dr. Child completed a prescription blank on February 15, 1990 noting Employee's thiocyanate level was well within normal limits and his chest x‑ray was clear, and releasing him to return to work.  On 22 February 22, 1990 Dr, Child wrote to DVR that Employee had a history of bronchitis and pneumonia and that while painting he was to use protective masks, etc.  to guard against increasing his potential for bronchitis and pneumonia."


At hearing, Employee testified that after Dr. Child released him to return to work, he started visiting paint and body shops looking for work during the day while he was attending school at night.  He stated that he had problems with the paint fumes and became "queasy" when he entered the shops of prospective employers to apply for work.  In June, Employee attempted to paint a car, as requested by a prospective employer, but became ill after 15 minutes.  This prompted Employee to return to Dr. Child.  On June 22, 1990 Dr, Child noted that "[e]very time he spray paints, he gets reaction to solvents."
Dr. Child again diagnosed bronchitis; he referred Employee to Norman J. Wilder, M.D., for additional care.


Employee saw Dr. Wilder from July 2 through August 31, 1990.


Employee filed a Report of Occupational Injury or Illness on July 16, 1990.  This report indicates the date of exposure or disease as September 20, 1989.  Employee described the injury as "pulmonary/toxins caused by "[p]ainting urethane paints without a spray booth or an area that had enough ventilation."  Employee testified that in 1989 he believed his illness was caused by pneumonia and bronchitis, not by paint fumes.


Employer contested the validity of Employee's claim and attached statements to the Report of Occupational Injury or Illness form from the owner's wife, Ione Wydra; and Employer's former manager, James D. Borreson.  Mr. Borreson's statement indicates that "on more than one occasion" Employee painted and mixed paint without wearing a respirator or fresh air mask, and saw Employee smoking a cigarette while painting. (Borreson statement 23 July 1990.) Ms. Wydra stated that Employee was terminated on 29 September 1989 for poor work performance and habits.  She also stated that Employee never indicated that he was having respiratory problems or that the facilities were inadequate." The statement goes on, however, to acknowledge that Employee suffered from "a bout with the flu" which made other employee's in the shop ill.  Ms. Wydra stated she did not doubt that Employee has a pulmonary condition, but blamed it on Employee's cigarette smoking and poor safety habits, (Wydra statement, July 24, 1990.)  Insurer controverted all benefits on July 20, 1990,


On August 16, 1990 Dr. Child completed an Attending Physician's Statement for Minnesota Mutual Life.  Dr Child remarked:


Rick was allowed to attempt working in Oct. 1989 and lasted only three days with severe respiratory problems.  We attempted to put him back to work in February for three days but he still bad difficulty within 15 minutes after he started painting.  He tried one more time in June without success, so we referred him to Dr. Wilder (pulmonologist).  Rick has been unable to work since 9/20/89, although we have tried to see it our treatment would improve his condition.

Child's statement, August 16, 1990


Dr. Child concluded: " patient will not be able to return to work as a painter." (Id.)


Defendants referred Employee to Jeffrey M. Cary, M.D., a Seattle internist who specializes in pulmonary diseases.  Dr. Cary noted Employee saw Dr. Wilder in July 1990 and was advised to avoid paint fumes.  Dr. Cary ordered more tests.  In a follow‑up report dated January 4, 1993, Dr. Cary stated he discussed Employee's work environment with the owners of Quality Coachworks.  Based on this discussion, Dr. Cary reported that no other individuals at the workplace were ill with respiratory complaints.  He identified the following medical problems:  1) Mild to moderate airways obstruction with stable pulmonary functions.  A markedly positive methacholine challenge indicating severe intrinsic airway reactivity or asthmatic behavior. unsuccessful attempts to return to work causing chest tightness, nausea, cough, and other symptoms were not surprising in view of Employee's positive methacholine challenge.  2) Continued use of cigarettes.  3) Hypertension.  In summary, Dr. Cary stated;


Mr. Forbes has evidence for severe asthmatic behavior as indicated by the markedly positive methacholine challenge.  The patient has been a cigarette smoker which has contributed to the airway reactivity or asthmatic behavior, but I think also the patient's years of exposure to paints as a body shop repairman have also played a role here.  I am impressed by the fact that the patient tended to disregard the rules or [sic] respiratory use and tended to smoke during his work at Quality coachworks.  I can only assume that the patient had exhibited this kind of behavior during the 17 or 18 years of work as an autobody repairman.  The patient, thus, had developed asthmatic behavior related to his work exposures, his work habits and his cigarette smoking.  The three months of work at Quality Coachworks played a very minor role in the patient's current respiratory problems.  The patient's asthmatic tendencies as indicated by the markedly positive methacholine challenge would have certainly predated the short exposures at Quality Coachworks by months to years.  This assumption is based on the fact that there was no clear acute severe exposure to a respiratory toxin that would have explained the positive methacholine challenge behavior, but rather in his case the patient became slowly sensitized to the work environment as a result of the work habits, the work exposures and the cigarette use.


Thus, I do not think that the patient's employment at Quality Coachworks played a substantial factor in causing the patient's current pulmonary condition.  Rather I think the patient sustained a temporary worsening of the pre‑existing pulmonary condition as defined by the positive methacholine challenge.

(Cary report of January 4, 1993 at 3.)


Dr. Cary also concluded Employee's condition has been stable since 1990 and rated his permanent respiratory impairment as 15 percent of the whole person.  He further stated that Employee can not return to work as a painter because of his "significant asthmatic behavior." (Id.)


In a subsequent memorandum Dr. Cary concluded that Employee returned to his pre‑injury status and the temporary aggravation of his pre‑existing condition resolved by June 1990. (Cary memorandum, January 27, 1993.)


Employee seeks a determination that he sustained a work related injury in the course and scope of his employment, seeks payment of permanent partial impairment benefits, payment of his medical costs, and reemployment benefits.


Defendants assert that Employee's claim for benefits is barred by the statute of limitations due to his failure to report the injury in a timely manner, assert that Employee is not entitled to temporary disability compensation, and deny that he sustained a work related injury in the course and scope of his employment at Quality Coachworks.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Record

Alaska Workers' Compensation Board (AWCB) regulation 8 AAC 45.052 sets out a comprehensive scheme for reporting and providing copies of medical reports to the opposing party and to us.  It also provides procedures for asserting the right to cross‑examine the author of medical reports.  See, 8 AAC 45.052(c)(1) and Commercial Union Insurance Companies, 550 P,2d 1251 (Alaska 1976).  Defendants asserted their right to cross‑examine Dr. Wilder by means of a written request filed January 22, 1992.  Employee neither made Dr. Wilder available for cross‑examination by deposition nor at hearing.  Employee asserted at hearing that Defendants waived their right to cross‑examine Dr. Wilder.  Although Defendant did mention Dr. Wilder's reports in their hearing brief and at hearing, we find no indication that Defendants waived their right to cross‑examine Dr. Wilder either intentionally or inadvertently.  We find we may not consider and rely on Dr, Wilder's medical reports.


Status of Limitations

AS 23.30.100 provides in pertinent part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


. . . .


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given....


In order to avoid unfairness brought about by a literal application of this provision, the Alaska Supreme Court has recognized an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.  Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974).


The available records indicate that Employee had received no medical care or treatment for several years preceding his September 20, 1989 visit to Dr. Child.  Dr, Child diagnosed URI, bronchitis and pneumonia and treated Employee with antibiotics.  Furthermore, he released Employee to return to work spray‑painting.  At hearing, Employee argued and testified that he filed his claim for workers' compensation benefits the same day Dr. Wilder confirmed Employee would be unable to continue working as a painter due to his need to avoid exposure to paint fumes.  We listened carefully to Employee's explanation of the course of events and compared it to the records which we may consider.  We find Employee to be a credible witness.  We find Employee filed the Application for Adjustment of Claim when he realized he may have sustained a compensable injury at work which left him unable to return to work in any position where he would be exposed to paint fumes.  We find the statute of limitations in AS 23.30.100 was suspended until Employee became aware of the status of his condition, and that AS 23.30.100 is no bar to Employee's claim for benefits.  We rely on Sullivan cited above.


Work‑Related Injury

"[A] pre‑existing disease or infirmity does not disqualify a claim under the work‑connection requirement it the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought."  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


Employee's claim is subject to the presumption of compensability set out in AS 23.30.120(a).  Before the presumption attaches, a preliminary link must be established between the disability and the employment Burgess Construction V. Smallwood (Smallwood II , 623 P.2d 312, 316 (Alaska 1981).  The presumption applies to the original injury, the work relationship of the injury, and continuing symptoms.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑4 (Alaska 1991) . See also Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979),


To make a prima facie case, the employee must present some evidence (1) that he has an injury, and (2) that an employment event or exposure could have caused it.


If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Fireman's Fund Am. Ins. Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209, 210 (Alaska 1966)).  An employer can overcome the presumption of compensability by presenting substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work related factors as a Substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability.  An alternative explanation for the cause of a disease or injury must provide a reasonable basis on which to conclude that the disability was not work related.  Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence.  Veco at 870.


We find that Employee suffered a pulmonary condition which pre‑existed his employment for Employer.  Dr. Cary referred to this condition as "asthmatic tendencies" and "asthmatic behavior."

(Cary's report of January 4, 1993 at 3‑4.)


We find Employee's ability to spray‑paint cars for 17 years and his testimony that he had no similar problems before, the lack of any previous medical care for a pulmonary condition, and the fact that Employee is now sensitized to paint fumes and must avoid them, is sufficient evidence to raise the presumption of compensability.  In other words, the fact that Employee was able to spray‑paint automobiles when he went to work for Employer and is now unable to do so, establishes the preliminary link between the employment and the disability.  Accordingly, we find the presumption of compensability

in AS 23,30,120(a)(1) attaches.


We find that Dr. Cary's statement that Employee's work for Quality Coachworks was not a substantial factor in causing Employee's pulmonary condition constitutes the substantial evidence necessary to rebut the presumption of compensability.  Therefore the presumption of compensability drops out, and Employee must prove his claim by a preponderance of the evidence.


Applying the preponderance of evidence test, we find Employee's exposure to paint fumes while at work for Employer combined with or accelerated his disease or infirmity to produce Employee' s present pulmonary condition.  We find he sustained a work related injury in the course and scope of his employment.  We rely on the fact, as we did above in establishing the preliminary link, that Employee was able to work around paint fumes for 17 years before he went to work for Employer, and is now unable to do so.  There is no evidence that Employee received any substantial paint fumes exposure during this time anywhere other than at work.  Employee did testify that the facilities provided by employer were inadequate to protect him from breathing the fumes.  We find Dr. Cary's conclusions were undercut by his reliance of Employer's self‑serving statements about Employee's work habits and the working conditions.  Employee's testimony contradicted Employer's statements about the working conditions and his work habits.  If Dr. Cary asked Employee about his work habits and the working conditions at Quality Coachworks, he failed to indicate why he believed Employer's statements and disbelieved Employee's.


We stated previously that we found Employee a credible witness.  AS 23.50.122.  In reaching that conclusion we considered Employee's statements about his work habits and Employer's statements.  Employee appears to be an intelligent person who would not take unreasonable personal risks or subject co‑workers and clients to unnecessary dangers.  We found Employer's statement that Employee was known to have smoked cigarettes while spray‑painting especially surprising.  Employee testified he was aware of the potential for a very large explosion caused by smoking around the paint‑air mixture caused by spray‑painting.  We found Employee's explanation of why he had never smoked while painting, and would never do so, more believable than Employer’s written statement to the contrary which was not subject to cross‑examination.


Temporary Disability Compensation

AS 23.30.187 provides: "Compensation is not payable to an employee under As 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits."


AS 23.30.180 concerns the payment of permanent total disability compensation, and AS 23.30,185 concerns the payment of temporary total disability compensation.  AS 23.30.187 does not prohibit the payment of temporary partial disability (TPD) compensation, which is provided for in AS 23.30.200, during a week in which the employee receives unemployment benefits, See, Bierman v. City And Borough of Sitka, AWCB D&O No. 92‑0073 at 14, footnote 9 (March 26, 1992).


Employee did not request payment of temporary total disability compensation and it is not disputed that AS 25.30.187 prohibits its payment.  Employee did not claim entitlement to TPD compensation.  We will enter no order deciding the issue at this time, but will retain jurisdiction to decide the issue in the event Employee decides to seek TPD compensation in the future.


Medical Care

AS 23.30.095(a) provides in pertinent part:  "The employer shall furnish medical, surgical, and other attendance and treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires . . . ."


In view of our determination that Employee's pulmonary condition is a work‑related condition, we find Defendants are responsible for the cost of Employee's medical care.


Compensation for Permanent Partial Impairment 


AS 23.30.190 provides in pertinent part:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.


. . . .


(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.


Although Dr. Cary rated Employee as having sustained a 15 percent whole person impairment, he also stated Employee's period of employment at Quality Coachworks was not a substantial factor in his current pulmonary condition.  We infer the 15 percent impairment rating should be reduced to reflect the permanent impairment which existed before Employee worked for Employer.  We find we have insufficient information to determine Employee's entitlement to compensation for permanent partial impairment.


In the event the parties are unable the settle the issue, they should submit additional medical evidence concerning the degree of permanent partial impairment (PPI), if any, attributable to Employee's employment at Quality Coachworks.  We will retain jurisdiction to award compensation for PPI.


Reemployment Benefits

AS 23.30.041(c) provides in pertinent part;


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.


In July 1990 Employee filed his Report of Occupational Injury or Illness and Defendants controverted Employee's claim.  Employee did not request reemployment benefits until he filed his Application for Adjustment of Claim in November 1991.  We find Employee did not request reemployment benefits within 90 days after Employer had notice of the injury.  Although Employee has made no request for reemployment benefits directly to the Reemployment Benefits Administrator (RBA), the RBA could have taken no action because Employee's claim remained controverted.  AS 23.30.041(c) provides that the RBA has jurisdiction to determine if unusual and extenuating circumstances prevented Employee from making a timely request.


In view of our finding that Employee's pulmonary condition is a work‑related disease or injury, Employee should now submit his request directly to the RBA, along with a statement indicating why he failed to make a timely request.  The RBA has jurisdiction to determine if Employee is entitled to an eligibility evaluation.


ORDER

1. Employee's pulmonary condition is a work‑related disease or injury,


2. We retain jurisdiction to award temporary partial disability compensation and compensation for permanent partial impairment.


3. Defendants are responsible for the cost of the medical care for Employee's pulmonary condition.


4. Employee should submit his request for reemployment benefits directly to the Reemployment Benefits Administrator in accord with this decision.


Dated at Anchorage, Alaska this 6th day of July, 1993



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ Robert Nestel


Robert Nestel, Member



 /s/ JEFF WERTZ


Jeff Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard R. Forbes, employee / applicant; v. Quality Coachworks, employer; and Alaska National Insurance Co., insurer / defendants; Case No. 8933862; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of July, 1993.



Dwayne Townes, Clerk
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    �Employee was deposed on two occasions, October 11, 1990 and 18 October 1992.  Hereafter we will refer to those depositions respectively as Employee I and II.


    �Defendants asserted their right to cross�examine Dr. Wilder, but Employee did not afford them the opportunity to do so.  At hearing, Defendants objected to our considering Dr. Wilder's records.  We will deal with that objection below.





