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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HERMAN C. RIDER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 
8929418



)

9033730

FRED MEYER, INC.,
)



)
AWCB Decision No. 93-0175


Employer,
)



)
Filed with AWCB Anchorage


and
)
July 8, 1993



)

INDUSTRIAL INDEMNITY COMPANY
)

    OF ALASKA,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee's claim for benefits under AS 23.30.155(f) was heard at Anchorage, Alaska on July 1, 1993.  Employee was not present, but was represented by attorney Charles Coe.  Defendants were represented by attorney Michael Budzinski.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The parts of this claim are undisputed.  The issue is our interpretation of the parties' agreed settlement.  Employee settled his claim, and we approved the agreed settlement.  It was filed in our office on November 13, 1992, The settlement provided: "The proceeds payable pursuant to this settlement agreement shall be due within fourteen (14) days of the date the carrier receives written notice from the Board of approval of this agreement."


Defendants received written notice from us of the approval of the agreement on November 16, 1992.  Defendants mailed Employee the settlement proceeds on December 2, 1992, and mailed Coe's attorney's fees at the same time.  Employee contends the payment was not timely under AS 23.30.155(f), and he should be awarded additional compensation (a penalty) of 25 percent of the settlement.  The penalty would also be due on the attorney's fee payable under the settlement.


Defendants argue the parties can establish a due date in an agreed settlement that varies from the usual due date of a Board order.   Because the due date was 14 days after they received notification of our approval, Defendants contend the penalty under AS 23.30.155(f) was not due until 28 days after they received notification.  Accordingly, they allege the payments were timely.


In addition to seeking the penalty requested above, Employee's attorney seeks additional attorney's fees for presenting this claim.  The fees requested are either the penalty on the alleged late paid attorney's fees, or the actual attorney's fees if we determine the attorney's fees paid under the settlement are not eligible for penalty under subsection 155(f).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(f) provides in part:


If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 . . .


AS 23.30.125(a) provides:


A compensation order becomes effective when filed in the office of the board as provided in As 23.30.110 and, unless proceedings to suspend it or set it aside are instituted as provided in (c) of this section, it becomes final on the 31st day after it is filed.


Pursuant to AS 23.30.012, an agreed settlement "[i]f approved by the board, . . . is enforceable the same as an order or award of the board. . . ."


We previously adopted the court's analysis in Lauzon v. Strachan Shipping Co., 782 P.2d 1217, 1222 (5th Cir. 1985), for determining when a penalty is due for compensation payable under an agreed settlement. Clay v. Geuss & McGranabam D.D.S., AWCB Decision No. 91‑0147 (May 17, 1991).  Under Clay, the relevant facts in determining whether a penalty is due are (1) the date payment became due, (2) whether 14 days have elapsed from that date without payment being made, or a stay being obtained, and (3) the amount due and the calculation of the 25 percent penalty.


In Clay, we ruled the compensation payable under an agreed settlement becomes due when the agreed settlement is approved and filed in our office.  The penalty under subsection 155(f) is due if payment had not been made within 14 days after the agreement is filed in our office.


In this case we are concerned not only with the interpretation of the Alaska Workers'

 Compensation Act, but also the interpretation of the parties’ agreement.  A release is to be construed according to the intent of the parties, which is a question of fact.  Schmidt v. Lashley, 627 P.2d 201, 203 n.4, 204 n.7 (Alaska 1981).  In Craig Taylor Equipment v. Pettibone Corp., 659 P.2d 594, 597 (Alaska 1983) the court stated:


Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party. (Citations omitted).  In ascertaining the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions. (Citations omitted) . We will also keep in mind that the contracts in issue were drafted and supplied by Pettibone, and that, as a rule, form contracts are to be construed against the furnishing party.


Under Taylor, 659 P.2d 594, we look to the agreed settlement to ascertain the reasonable expectations of the parties.  Unlike Clay, the agreed settlement in this case provided a specific due date, that is, "within fourteen (14) days of the date the

carrier received notice from the Board of approval of this agreement."


The parties' attorneys stated that there was no discussion or written communication regarding the language quoted above.  Budzinski drafted the settlement agreement and sent it to Coe.  Employee and his attorney signed and returned it to Budzinski without comment.  Budzinski stated he inserted the specification of the due date to give his clients more time in which to make payment than the Act provides.  He stated his clients had incurred penalties in the past for late payment of agreed settlements because of mailing delays or holiday.  We note that Clay, in which we awarded a penalty for late payment, involved the same insurer.  Employee offered no evidence to dispute Budzinski's statements, or evidence reflecting his understanding of the language quoted above.


We find nothing in AS 23.30.012 which prohibits the parties from agreeing upon the due date for payment of an agreed settlement.  Of course, under AS 23.30.155(a) and (b), compensation payments are due every fourteen days.  However, under subsection 155(b) we have the authority to determine "that payment in installments should be made monthly or at some other period."  Accordingly, our approval of the parties' agreement becomes a determination of the due date for payment under the agreed settlement.  Thus, under AS 23.30.125 the settlement was effective when filed in our offices, but the payment did not become due until 14 days after Defendants received notification.


We find Defendants received notification on November 16, 1992.  Payment became due on November 30, 1992.  The penalty would be due if payment was not made by December 14, 1992.  Because the payment was made December 2, 1992, it was timely.  We conclude no penalty is due under AS 23.30.155(f).


Because we have denied Employee's claim for a penalty, we will also deny the claim for an attorney's fee award.


ORDER

Employee's claim for additional compensation under AS 23.30.155(f) and attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 7th day of July, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ S. T. Hagedorn


S. T. Hagedorn, Member



 /s/ Jeffery A. Wertz


Jeffery A. Wertz, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Herman C. Rider, employee / applicant; v. Fred Meyer, Inc., employer; and Industrial Indemnity Company of Alaska, insurer defendants; Case No. 8928418 and 9033730; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of July, 1993.



Flavia Mappala, Clerk
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