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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD DALE PETERSON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8526488



)

TIKIGAQ CONSTRUCTION, INC.,
)
AWCB Decision No. 93-0176



)


Employer,
)
Filed with AWCB Anchorage



)
July 9, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We heard this claim for permanent total disability benefits on two separate hearing dates, December 4, 1992 and April 21, 1993.  The employee was present at both hearings, and he was represented by attorney William Erwin.  The employer and insurer were represented by attorney Robert McLaughlin.  We closed the record on May 5, 1993, the date we next met after receiving requested transcripts of the December 4, 1992 hearing.


ISSUES

1. Whether the employee is eligible for permanent total disability benefits, or whether the video tapes and photographs taken by investigator William Sherman preclude such an award.


2. Whether the employee is eligible for permanent partial disability benefits, or whether the employer has already paid those benefits because the employee was medically and vocationally stable.


3. Whether the employee should be awarded attorney's fees and costs.


EVIDENCE SUMMARY

It is undisputed that the employee, now 54 years old, injured his back on October 18, 1985 while working as a carpenter for the employer.  His treating physician, Lawrence Snow, declared him disabled from work on October 27, 1985.


The employee, who resides on a twelve‑acre horse farm in Enumclaw, Washington, was released to work for brief periods in 1986, 1987 and 1988, but has been disabled the remainder of the time.  He was paid temporary total disability benefits at the weekly rate of $865.56 until December 1992 when the employer controverted all benefits.


Rehabilitation efforts for the employee began on March 19, 1986 by CRS Care Corporation.  Eventually, FORTIS, another rehabilitation firm assumed responsibility for the employee's case.  A full evaluation was completed on September 1, 1989 after the employee's treating physician, Lawrence Snow, M.D., declared the employee medically stable on May 10, 1989.  Dr. Snow asserted the employee was able to participate in rehabilitation, but preferably in sedentary work.  The doctor also indicated climbing, stooping, kneeling, crouching, and crawling must be restricted. (May 10, 1989 Medical Questionnaire).


John Power, the rehabilitation specialist assigned to evaluate the employee, recommended the employee be retrained as a construction cost estimator.  Power found that not only did the employee have transferable skills which suited him for this sedentary occupation, but the labor market in the Seattle area was excellent at the time.  The plan and its twelve‑week training program were approved by the employee, his attorney and Power in October 1989.


The plan called for the employee to get training at the career Institute of Construction Estimating in Federal Way, Washington.  The training took place over a five‑month period, 4 and ½ days per week.  In a January 26, 1990 report, Power reported the employee was performing "extremely well" but was behind since he missed some sessions because of pain.  Due to his continued pain complaints, the parties modified the plan in March 1990 to allow the employee to complete the plan at his home.  Power secured a special drafting table and Swedish chair for the employee to use in his home studies.


The employee completed the training program in June 1990.  About that time, he and Doctor Snow discussed possible surgery.  In a September 19, 1990 report, Carolyn Williams, the new rehabilitation counselor wrote that the employee was examined by employer‑appointed physicians regarding the necessity for surgery.  She also noted that the employee complained that he could not sit for more than 20‑30 minutes at a time without beginning to experience a great deal of pain.


Subsequently, the employee was supposed to be examined by several other physicians.  There are no medical records in the file.  On November 15, 1991, Williams placed the employee's case on hold at the request of Brenda Gaffney, the employer's adjuster.


Dr. Snow was deposed twice, the first time on May 22, 1991.  Dr. Snow described the employee as quite impaired.  He said the employee had limited extension, flexion, lateral bending and twisting.  He also said the employee could not bend more than 30 degrees, precluding coming "anywhere close to touching the floor."  Snow Dep. I at 16).


Dr. Snow also infers that the employee has become dependent on the use of his cane, which he uses to take the load off his spine.
   The doctor added that the employee has problems standing or sitting for any length of time. (Id. at 17).  Regarding sitting, Dr. Snow said one reason the employee had to finish his construction estimator course at home is because he had to stop after driving 30 minutes, get out and move around.  Finally, Dr. Snow testified that if the employee worked at all, it would have to be light‑duty work in which he could get up and move around. (Id. at 18‑19).


In March 1992, the employer sent private investigator William Sherman to Enumclaw, Washington to observe the employee at his farm.  Sherman used a video camera and photo camera with telephoto lenses to observe the employee.  The March observations took place on March 21‑23 and Mar 29‑30, 1992.


Among other things, the video showed the employee performing maintenance on his D‑4 CAT, bending over to observe something or pick up items, driving a tractor, and unloading equipment from the scoop of the tractor.  The equipment included a generator which Sherman estimated weighed over 100 pounds,
 and a five‑gallon propane tank which the employee carried for several yards. (December 4, 1992 Hearing Transcript at 80).


In addition, Sherman observed the employee operating his CAT for five hours on March 20, 1992.  According to Sherman, the employee took two breaks, one very short period and the second for approximately one‑half hour when a woman and children showed up with soft drinks.  Sherman testified that the employee stood the whole time during both breaks.  He testified that the employee sat on the CAT dozing some ground for parts of four of the observation days in March 1992. (December 4, 1992 Hearing Transcript).


Sherman returned on March 29‑30, 1992 for more observation.  The employee appeared to walk actively, without any problems, although in one portion, he appeared to have a slight limp.  The video shows the employee backing up the tractor several times, twisting his upper back and looking over his shoulder.  It also shows the employee bending over several times, with little knee bending.  The employee straightened up each time without any noticeable problem.  According to Sherman, the employee carried a cane sometimes during the March 21‑22, 1992 period, but he usually saw the employee working without it.
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The employee's deposition was taken July 2, 1992.  He testified he has constant pain in his back which interferes with his ability to engage in normal activities. (Employee dep. at 5457).  He was asked what he could not do now that he could do before his injury.  He stated:


The things I used to be able to do and I can't do?  I can't do a God damn thing now. . . I can't‑‑I don't walk good.  I can't bend over and pick anything up.  I have problems sitting for a long period of time.  I have problems standing.  I have a lot of problems.  Yeah.

(Id. at 58).


The employee further testified that during his waking hours between approximately 8:00 a.m. and 10:00 p.m., he sits and drinks coffee with a friend for a couple hours, sometimes traveling someplace with him.  He also walks around "a little bit," visits neighbors, and visits his wife at work (Boeing Company in Seattle) .  He also stated he reads and watches television, but he does not have any hobbies.  Finally, he stated he does some vacuuming.

(Id. at 64‑65, 67, 70).


He testified that if he physically exerts himself one day, he is "gone tomorrow."  He also testified he uses a cane for support.  He stated that although he can walk without it, he becomes more tired.


The employee estimated he could stand for 20 minutes or so, and walk about a block.  He also reckoned he could sit between 20 and 40 minutes and stand for 20 minutes.  He asserted he could not bend over at the waist; he bends with his knees. (Id. at 76-79).


He testified he occasionally drives his tractor, but couldn't do so for long because of the pain.  He also drives a golf cart around his farm.  The employee concluded he could not return to any kind of useful work. (Id. at 83).  Regarding retraining, the employee asserted the training course he took was "the biggest joke I've ever seen in my entire life." (Id. at 86).


William Sherman returned to Enumclaw and observed the employee on August 1‑2, 1992.  Sherman testified that during these days, the employee spent 55 minutes mowing his lawn, without a break.  Other than stopping to take a phone call, he paused three times to empty the grass catcher over a fence.  He also observed the employee carrying feed bags down an inside barn stairs and placing them onto his tractor scoop.  Based on the bag label, and his research, Sherman estimated each bag weighed 70 pounds.


Dr. Snow's second deposition was taken on September 25, 1992.  Dr. Snow estimated that the employee's physical capacities are the same as when he was evaluated by Renton Physical Therapy in the fall of 1991.  According to the doctor's testimony, the evaluation indicated, among other things, that the employee was apparently unable to lift from the ground ("zero pounds, zero lifts"), but could lift 20 pounds from the waist for five lifts.  He couldn't bend over and get back up. (Snow dep. II at 6).


He walked on a treadmill for two minutes, cycled for one minute twenty‑seven seconds, and knelt for four minutes.  He climbed 28 stairs in a minute and tolerated standing for almost ten minutes.  In addition, the employee did 18 slow repetitions of placing an object from table level to a level 18 inches below the waist level. (Id. at 6‑7).  Finally, the employee tolerated static standing for four minutes, forty‑four seconds.


Dr. Snow described the employee as deconditioned, and he felt the employee could improve his physical endurance, which should improve his ability to tolerate pain. (Id. at 9).  Dr. Snow expressed doubt whether such an improvement would be enough to get the employee a job.  However, he testified that there's at least a 50‑50 chance the employee could (though with discomfort) improve his condition to the point he could be employable in a sedentary job, if he was allowed to move around. (Id. at 10, 12, 20).  Dr. Snow described the employee's spine as the worst held ever seen. (Id. at 13).  He asserted that the employee is a "straight shooter whose pain has really done him in." (Id. at 20).


At the December 4, 1992 hearing, prior to Sherman's testimony, the employee testified he could probably walk a "couple four blocks," and he does some household chores (but vacuuming is very painful).  He tries to do some things around his farm, like drive his tractor, which usually lasts only 20 minutes "because that thing will beat you up, and sometimes wrestle or walk one of his horses to the horse line.  However, he stated his wife or a hired hand usually does these things. (December 4, 1992 Hearing Transcript at 25‑26).


He testified (similar to his deposition) that in a typical day, he has coffee with the neighbors, sometimes goes to town, and drives his golf cart to get the mail.


He testified he could not be a construction estimator because he could not sit all day, as required.  Another reason is the vision in one of his eyes has deteriorated, and he would be unable to read blueprints because he can't bend over. (Id. at 37-38).


The employee asserted he could not squat.  He admitted he could go up and down some stairs but not climb ladders.  He does not think he could carry 25 pounds. (Id. at 43).  He also admitted he mows his yard once in a while.  His mower has a gear drive wheel.  He testified he and his wife have several horses and board some horses.  However, he stated they hired a "Mexican kid" a few months ago, and he works 40 hours per week doing all the major work around the farm.  He also stated his kids usually do maintenance on his tractor and other "stuff" he can't do. (Id. at 47‑52).  He admitted he has done some lubricating.


The employee testified he "tried like hell" to return to work several times without success.  He does not believe he can return to work as a carpenter.


Sherman then testified and presented his observations, the video tapes and a large package of photographs taken during his surveillance of the employee.


At the April 21, 1993 hearing (which was a continuance of the Dec‑ember 4, 1992 hearing), Lois Dale, a rehabilitation specialist testified that a viable labor market existed in the Seattle area for construction estimators.  She also testified that the institute which trained the employee has a good reputation.  She verified this with employers and people who participated in the program.


Michael James, M.D., also testified for the employer.  Although he did not examine or review his medical records, he reviewed video tapes taken of the employee.  He asserted that many of the employee's movements were inconsistent with someone with a bad back.  These included equal striding in the arms and legs, twisting, and rotation of back, pelvis and shoulder.  He also asserted a person with a bad back probably wouldn't be able to bear sitting on a bulldozer for very long.  Based on the video tapes, the doctor asserted the employee would have no problem lifting 10 pounds repetitively, and he could lift or carry 25 pounds.  He maintained the employee could work as a carpenter‑labor supervisor, a general supervisor, a construction estimator, and maintenance supervisor, but he could not be a stable attendant, livestock rancher or equestrian worker.


In rebuttal testimony, the employee asserted that the photos and tapes are inconsistent with what he is able to do on a day‑after‑day basis.  "What I do today, believe me, I suffer tomorrow and on down the road."  He admitted he is not bedridden, but he experiences pain after performing activities.  For example, he cannot operate the CAT on a consistent basis without hurting.
  He asserted that on many days, he's unable to leave his house.


He asserted he can only go back and forth on his lawn a few times before needing a rest.  He stated the grass catcher does not weigh much.  He also thinks the feed sacks seen in the video were sacks of aluminum cans.  He stated there is no feeding done outside the barn, and his wife does the feeding, from 50‑pound sacks.  He guessed he could probably lift a 70‑pound sack, but he questioned how he would feel after doing so.  He also asserted he does not work any five and six hours at a time on his CAT.


On cross‑examination, the employee asserted he could not work on the CAT for two hours without resting.  In explaining why he was able to mow his lawn and only take one break, he stated he has good days and bad days.  He also stated he did not say the bags he loaded onto the tractor were aluminum cans; he said he "assumed" they were cans.  He also admitted there was a tag on the feed bags, but he has no way of knowing whether the bags have been opened.  He added he has never taken feed from the barn.  He also stated he does some bending, but it hurts when he does it.  He asserted he wears a back brace all the time, he cinches it up tight, and it give him a lot of support.  He testified that he does not often do what was observed on the video tapes.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Permanent Total Disability.


The employee requests permanent total disability benefits.  He states that although he can do some things, he cannot perform a full day's work and is unemployable.  He admits he can do some activities on his farm, but he pays for it the next day.


The employer, on the other hand, argues that the employee is at most eligible for unscheduled permanent partial disability (PPD) , and that his PPD benefits under any scenario would have been paid out before now.  The employer argues it owes the employee nothing more in compensation benefits.


AS 23.30.180 provides:


In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability, Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.


In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre-existing conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the supreme court held that the presumption also applies to non‑causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986) ; continuing medical treatment or care Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991) ; and reemployment benefits under AS 23.30.041 Kirby V. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991).   See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 305 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; 836 P.2d 941, (Alaska 1992).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . . Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska

Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the (trier of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


First, we find the employee has raised the presumption that he is permanently and totally disabled.  This finding is supported by the testimony of the employee that he cannot perform a full day's work without having to rest the next day, and the testimony of Dr. Snow.  We find Dr. Snow's testimony equivocal on whether the employee is employable.  Accordingly, we must construe the doctor's opinion in the employee's favor. Beauchamp v. Employers Liability Assurance Corporation. 477 P.2d 993, 997 (Alaska 1970).


Next, we must decide if the employer has overcome the presumption with substantial evidence.  Viewing the evidence in isolation, we find that the employer has overcome the presumption.  This finding is supported by the testimony, video tapes and photographs presented by William Sherman.  This evidence indicates the employee is able to perform various physical activities and is employable in at least sedentary employment.  Accordingly, the presumption drops out and the employee must prove all the elements of his claim by a preponderance of the evidence.


After reviewing the entire record, we find that the employee prevails on his claim by a close preponderance of the evidence.  Although the video tapes, photographs and Sherman's testimony indicate the employee could perform some work, he does not have the physical capacity to hold down meaningful employment.  We find the employee comes within the ambit of the "odd‑lot" doctrine:  


The "odd‑lot" doctrine states:


For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  The evidence here discloses that Roan is a carpenter but is unable physically to follow that trade.  He is not qualified by education or experience to do other than odd jobs provided they are not physically taxing.  As the Supreme Court of Nebraska has pointed out, the "odd job" man is a nondescript in the labor market, with whom industry has little patience and rarely hires.  Work, if appellee could find any that he could do, would most likely be casual and intermittent.  In these circumstance we believe the Board was justified in finding that appellee was entitled to an award for permanent total disability under the Alaska Workmen's Compensation Act. [footnote omitted]

Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978), citing J.B. Warrack Company v. Roan, 418 P.2d 986 (Alaska 1966).


Although we find the employee has been qualified as a construction estimator, we do not believe he is currently capable of that employment on a full time basis.  Although we find it is clear he can do some work, as evidenced by the video tapes and photographs, we do not believe he is capable of performing consistently in the labor market.


In this decision, we do not find the employee totally credible.  We find he understated his abilities and overstated his restrictions.  However, we still give some weight to the employee's testimony.  We find, for example, there is no concrete proof that the bags he lifted were full of feed.  We find it just as likely that the bags contained aluminum cans, as asserted by the employee.  Further, the bags could still have tags on them and contain something other than feed: i.e., they still could have been opened.


Further, we find a disabled person is still capable of mowing a lawn.  We also do not give full weight to Dr. James's opinion because he did not examine the employee or review his medical records.


We acknowledge that employees can have good days and bad days.  We find the videos caught the employee on some of his better days.  However we are not persuaded that the video tapes and photographs, by themselves, support the employer's position that the employee is capable of some employment.  We believe that a preponderance of the evidence shows the contrary.


The employee does not need to be bedridden to fall within the odd‑lot doctrine, and we find that he does so.  We conclude, based on the evidence in the record, particularly the testimony of the employee and Dr. Snow, that the employee is eligible for permanent total disability benefits.  The employer shall pay those benefits during the permanent disability.


II. Attorney’s Fees and Costs.


AS 23.30.145 states in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


We find that the employer controverted the employee's claim for permanent total disability benefits, and the employee retained an attorney who successfully prosecuted his claim for those benefits.  The attorney did not file an affidavit of fees.  Therefore, we award statutory minimum fees.  The employer shall pay those fees.


No costs were filed.  Therefore, we deny an award of costs at this time.


ORDER

1. The employer shall pay the employee permanent total disability benefits during the continuance of the total disability. 


2. The employer shall pay the employee statutory minimum attorney's fees.


Dated at Anchorage, Alaska this 9th day of July, 1993.


ALASKA WORKERS' COMPENSATION BOARD



 /s/ Robert W. Nestel


Robert W. Nestel, Member



 /s/ Darrell F. Smith


Darrell F. Smith, Member


Dissent of the Designated Chairman

I respectfully dissent.  I would find that the employee was retrained as a construction estimator, that he was medically stable in 1989, and that his unscheduled permanent partial disability benefits have been paid in full.  I would find that as of March 23, 1992, after William Sherman observed and recorded the employee's actions for four consecutive days, the employee was not totally disabled and may not have any disability at all.  I find his deposition testimony, reported complaints and abilities to his physician, and his demonstrated abilities in his physical capacity evaluation are virtually contrary to the physical abilities he displayed in the videos and photographs.


I was struck by the frequent bending he did, and with little flexing at the knees.  The bending in the videos, often from the waist, conflicts with his assertion that he bends from the knees.  I was also impressed by the observation of William Sherman that the employee sat on his CAT, dozing for five hours one day with only one significant break.  In my view, this observation and Sherman's testimony does serious damage to the employee's credibility.  The employee repeatedly testified in deposition, hearing testimony and to medical and therapy providers that he could sit only twenty to thirty minutes at a time before needing a rest.  Then, in rebuttal testimony, he denied he could spend five or six hours on the because there was "no way" he could do it for more than two hours without resting.  Suddenly, in one sweeping statement, his ability to sit has increased from a half‑hour or less to two consecutive hours, and more if he gets a rest.


In addition, the videos show, among other things, the employee looking over his shoulder frequently backing up his tractor.  They show some trunk twisting.  They show him pulling a heavy‑looking generator off his tractor scoop and carrying a propane tank (which can be awkward to carry because one must lean one's trunk in the opposite direction of the tank).  They show him walking almost briskly at times.  Finally, they show him lifting bags of what appears to be animal feed but what he "thinks" or "assumes" are pop cans for his grandkids.  He says he has never taken feed out of the barn.  After observing and listening to the video tape, I would conclude the bags are feed; he handled them like one would handle bags, and they sounded like feed bags landing on the scoop, as opposed to a bag of tinny aluminum cans.  I would find the employee's statements on this untrue.  I've never seen a bag of aluminum cans that looks like it has been blown up like a balloon.


I would find the employee has misled us regarding the use of his cane.  I never saw a cane in any of the video tapes.  The employee walked actively and unsupported.  Yet, he convinced Dr. Snow and the majority that be uses it for support.  I find his use of canes at the hearings contrived.


The employee was working outside all eight days Sherman observed him.  He observed the employee for four consecutive days in March (he did not record the employee on the 20th, but observed him the 21st to the 23rd.).  Yet the employee continues to maintain if he does any work, he pays for it the next day.  He also maintains he has good days and bad days.  That may be so, but I find it too odd that Sherman caught him having eight good days out of eight observed.


In summary, I would find this employee at minimum has misled his physician and the employer regarding his physical capacities, and he has misled us regarding his daily routine, abilities and the videos.  I would find he has no credibility, and I would give limited weight to the testimony of Dr. Snow because his opinions are based largely on the employee's statements.


I would find the employee raised the presumption, but it was overcome by the employer, specifically the testimony of Sherman, Dr. James and Lois Dale.


I would conclude that the employee failed to prove his claim by a preponderance of the evidence, and the employer owes him no more benefits.



 /s/ Mr. R. Torgerson


M.R. Torgerson,



Designated Chairman


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard Dale Peterson, employee / applicant; v. Tikigaq Construction, Inc., employer and Alaska National Insurance Company, insurer / defendants; Case No. 8526488; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of July, 1993.



Flavia Mappala, Clerk
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    �The employee presented with and used a cane during both Board hearings.


    �Sherman testified he could read "eight horsepower" on the engine of the generator.  He then went to stores and obtained weights of generators with that specified power.


    �Sherman testified after the employee at the hearing.


    �The employee does not use or carry a cane in any of the March 1992 video tapes.


    �He testified his son owns the CAT.





    �This is the version of AS 23.30.180 in effect at the time of the employee's injury.  This version became effective in 1984.







