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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MELANIE M. NEAL,
)



)



Employee,
)
INTERLOCUTORY


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9015981



)

BERYL'S,

)
AWCB Decision No. 93-0181



)


Employer,
)
Filed with AWCB Anchorage



)
July 20, 1993


and
)



)

STATE FARM INSURANCE COMPANY,
)



)


Insurer,
)


  Petitioners.
)

___________________________________________)


This petition for review of a determination by the Reemployment Benefits Administrator (RBA) came before us in Anchorage, Alaska on July 9, 1993.  Attorney Rhonda L. Reinhold represented the employer and its insurer.  Attorney Michael J. Patterson represented the employee.  The record closed at the end of the hearing.


At the beginning of the hearing, the insurer requested a continuance which the employee did not oppose.  The insurer stated reasons why the continuance was necessary and cited prior decisions supporting its contentions.  After additional inquiry about the nature of the claim and the evidence before us, and consideration of the statutory requirements implicated, we granted the request for continuance orally and memorialize that action here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At a July 8, 1993 prehearing conference, scheduled and held on short notice at the parties' request, they discussed the apparent need for a board‑ordered "second independent medical evaluation" (board IME) under AS 23.30.095(k).  Under that provision:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board . . . .


At the prehearing conference the parties agreed a board IME was necessary due to a dispute over the employee's functional capacity.  The conference chairman agreed and directed the parties to submit information required for the board IME.


In order to comply with the requirements imposed upon us by AS 23.30.041(d), however, we must hold a hearing within 30 days after we receive a request for review of a RBA determination.  We received the insurer's petition for such a review on June 9, 1993.  For that reason, it was necessary to convene this hearing as scheduled.


At the beginning of our hearing the parties summarized the proceedings on the claim to date as they related to the need for a board IME.  They reiterated their agreement that a board IME was necessary to resolve the dispute over the employee's functional capacity and mandatory under AS 23.30.095(k). The insurer stated that the outcome of the board IME might well resolve the disputed claim and that during the pendency of the evaluation the employee would be paid benefits under AS 23.30.041(k).  The insurer renewed its request for a continuance of the hearing for the purpose of arranging and obtaining a board IME.  The employee did not oppose the request in light of the mandatory nature of AS 23.30.095(k) and the insurer's commitment to begin payment of benefits under §041(k).


We reviewed the prehearing conference summary and inquired into the evidence of the dispute.  We obtained the parties, agreement that the dispute over the employee's functional capacity involved disagreement between the employee's attending physician and the employer's medical evaluator.  After a brief period of deliberation, we agreed that a board IME was mandatory under AS 23.30.095(k). We concluded, therefore, that based on our inquiry at the hearing additional evidence (a report from the board IME) was necessary to complete the hearing on the employee's entitlement to reemployment benefits and whether the RBA's determination was an abuse of discretion.  We further concluded that a continuance was appropriate under the authority of 8 AAC 45.074(a)(7).  See, for example, Gochis v. Alaska Petroleum Contractors, Inc., AWCB No. 92‑0186 (July 29, 1992).  Consequently, we orally granted the insurer's request for continuance of our hearing for purposes of obtaining a report from an independent medical evaluation.


We direct the Division staff to arrange and obtain a board IME.  After completion of the evaluation and receipt of the resulting report, the parties shall take such action as they agree is appropriate.  Absent such agreement, the parties shall request the completion of this hearing.


ORDER

1. The hearing is continued indefinitely pending completion of a board‑ordered second       independent medical evaluation.


2. Division staff shall arrange and obtain an independent medical evaluation in this matter.


3. After receiving the report of our independent medical evaluation, the parties shall take the action they agree is appropriate or request the completion of this hearing.


Dated at Anchorage, Alaska this 20th day of July, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Darrell F. Smith


Darrell F. Smith, Member



 /s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Melanie M. Neal, employee / applicant; v. Beryl's, employer; and State Farm Insurance Company, insurer / defendants; Case No. 9015981; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of July 1993.


Flavia Mappala, Clerk
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