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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LARRY EMERY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8409134



)

BUCHANAN CONSTRUCTION,
)
AWCB Decision No. 93-0184



)


Employer,
)
Filed with AWCB Anchorage



)
July 23, 1993


and
)



)

CIGNA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for an attorney's fee award was heard at Anchorage, Alaska.  The record was complete on June 29, 1993.  The issue was ready for decision on July 21, 1993 after we obtained clarification that the parties' agreed to a decision on the written record.
  Employee is represented by attorney Joseph Kalamarides.  Defendants are represented by attorney Allan E. Tesche.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee's claim for permanent total disability (PTD) benefits was heard at Anchorage, Alaska on March 25, 1992.  We issued a decision finding Defendants had failed to comply with former AS 23.30.041, and a vocational rehabilitation evaluation was necessary before we made a final decision on the claim for PTD benefits. Emery v. Buchanan Const., AWCB No. 92‑0098 (April 23, 1992).  In that decision we ruled on Employee's request for an attorney's fee stating:


Defendants have been paying TTD benefits.  However, they refused to pay PTD benefits and they failed to have Employee fully evaluated under AS 23.30.041. . . .


We find Defendants have not controverted benefits for purposes of attorney's fees under AS 23.30.145(a) . . . . while Employee was not successful in getting PTD benefits, through his attorney's efforts he succeeded in getting other benefits which Defendants had not voluntarily provided.  We find this to be a resistance to providing the benefits we awarded. . . .


Because our award is not what the parties expected, we find it is appropriate to give them an additional opportunity to address the issue of reasonable attorney's fees and the legal costs. . . .

Id., at 14 ‑ 15.


Under AS 44.62.540(a), Defendants first petitioned us for reconsideration of our decision.  One of the issues in the reconsideration request was that we lacked authority to award an attorney's fee for various reasons, among them that we had not awarded the benefits Employee sought.  We did not act on the petition for reconsideration.  Accordingly, under AS 44.62.540 it was denied.


Defendants next petitioned the Superior Court for review of our order.  One of the issues raised in the petition for review was whether we erred in awarding an attorney's fee before deciding to grant the claim for PTD benefits.  Petition for Review at 4.


The court remanded the claim for further findings on the issue of whether Employee suffered a permanent disability which precluded his return to suitable gainful employment. Buchanan Const. v. Alaska Workers' Comp. Bd., Order Granting Review, 3AN‑92-4755 (Alaska Super. Ct., August 10, 1992).  There was nothing in the remand regarding the attorney's fee ruling in our order.


We complied with the court's remand and entered our a subsequent decision and order. Emery v. Buchanan Const., AWCB Decision No. 92‑0202 (August 28, 1992).  Defendants returned to the court on their petition for review, and the court declined to grant Defendants the relief they sought.  The court found Defendants had failed to show that postponement of review until appeal would result in injustice, that an immediate review would materially advance the termination of the proceedings before the board, or that the court had to supervise the board. Buchanan Const. v. Alaska Workers' Comp. Bd., 3AN‑92‑4755 (Alaska Super. Ct., October 15, 1992).


Subsequently the court denied attorney's fees to the board and Employee, noting the ultimate contested issues raised in the petition had not been resolved by the board.  Therefore, neither the board nor Employee were successful litigants on the petition.  The court retained jurisdiction to decided the fee requests after the conclusion of the proceedings before us.  Buchanan Const. v. Alaska Workers' Comp. Bd., 3AN‑92‑4755 (Alaska Super Ct., December 23, 1992).


Employee is now before us asking that we enter an attorney's fee award.  Employee's attorney previously filed an affidavit seeking an attorney's fee of $9,415.00.  This affidavit covered work performed before the petition for reconsideration or review.  Employee's attorney also requested fees for work done in renewing his request for an award, but did not file a supplemental affidavit verifying the work performed.


Employee’s attorney argues he proved Employee permanently could not return to suitable gainful employment, which is the first step in proving PTD.  He argues his efforts resulted in Employee obtaining an evaluation under AS 23.30.041.  He argues we have already determined Employee is entitled to an attorney's fee, and the only issue is how much.  He seeks an award for his actual hours of service at $175.00 per hour.


Defendants argue Employee is not entitled to an award of fees because he did not obtain the benefit he sought.  Defendants argue that a review of the billing statement demonstrates no efforts were expended by Employee's attorney in seeking a vocational rehabilitation evaluation.  Defendants argue the ultimate issue remains undecided so we should defer considering Employee's request.  Defendants argue the court did not award attorney's fees because it was premature, and we should follow the court's ruling in refusing Employee's request.  Defendants argue we should await the final decision on PTD before awarding an attorney's fee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We agree with Employee's analysis that we have already ruled that an attorney's fee is due under AS 23.30.145(b), and the only question now is how much the fee should be.  Defendants are raising the same arguments they raised in their petition for reconsideration which was denied and in their petition for review which was not acted upon by the Superior Court.


We disagree with Defendants' analysis of the court's ruling.  In finding it was premature to determine the attorneys' fees request, the court was referring to the work done before it on the review.  Clearly, that is not final as we have not made our final rulings on an attorney's fee or the PTD claim.  Undoubtedly Defendants will be back before the court on review or appeal.


In effect Defendants are asking for modification of our initial ruling, but they failed to comply with AS 23.30.130 and 8 AAC 45.150 in seeking modification.  Accordingly, their request for modification is denied.


We do not agree with Defendants' argument that Employee prevailed on a collateral issue only, and therefore no attorney's fee is due.  Defendants resisted providing a vocational rehabilitation evaluation
, and Employee's claim resulted in an award of that benefit as well as the continuation of TTD benefits while he cooperates with the evaluation process.  AS 23.30.041(g); AWCB Decision No. 92‑0098, at 13.


We do not routinely monitor the benefits voluntarily provided by an employer's insurer to an injured worker to assure compliance with the law.  Employee's pursuit of his claim brought to our attention the Defendants' failure to provide the vocational evaluation.  Without pursuing the claim, Employee would not have received the evaluation.


Furthermore, in our initial decision, we refused to grant Defendants' request for an order arbitrarily limiting Employee's disability benefits. Id., at 14.  Instead, we relied upon Employee's expert witness' testimony and encouraged Employee to obtain the counseling recommended.  Id.  Clearly, the attorney's efforts resulted in the successful prosecution of Employee’s claim.


We construe Defendants arguments as follows.  The benefit awarded is minimal, and it is difficult to precisely establish from the itemized billing statement those services which resulted in the award of the vocational rehabilitation benefits and those services which were directed at only the PTD claim.


As to the argument that the vocational evaluation award is a minimal benefit, we disagree.  The evaluation process may eventually lead Employee to return to work, and again become a productive member of society.  The value of this outcome is immeasurable from Employee's perspective.  Defendants' expert so testified.  Williamson‑Kirkland Dep., Part II, 34 ‑ 35.  If nothing else the evaluation process, and perhaps the counseling and medical treatment needed before the evaluation is completed, will give Employee better insight into his vocational abilities.


We agree that it is difficult to sort out the legal services which are directly related to obtaining the evaluation.  We recognized that in our first decision. Id., at 15.  We acknowledged that  much of the legal services related to both issues.  Obviously, if Employee ultimately prevails on the PTD claim, fees will be due under AS 23.30.145(a). Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). Of course, this does not preclude an award now under AS 23.30.145(b).  See, Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


Under AS 23.30.145(b) and 8 AAC 45.180(d)(2) we are to consider the nature, length and complexity of the services performed, the benefits resulting, and the amount of benefits involved.  We have already addressed the last two factors, so we turn to the first three factors.


We find that regardless of whether the issue had been an evaluation or the PTD claim many of the same services would have been required.  There would have been an interview of Employee, a review of his records, attendance at pre‑hearing conferences, preparation of medical summaries, attendance at medical depositions which Defendants' scheduled, and attending the hearing.  We find the testimony of Employee's expert witness was necessary for either issue.  As discussed in our initial decision, his testimony particularly focused on issued related to the vocational evaluation process.  Emery, AWCB Decision No. 92‑0098 at 7.


The length of the services was one and one‑half years.  We find this is a relatively long period of time to prepare and present a case.  We find the lengthy time to prepare for hearing was in part the result of the request for PTD benefits instead of just an evaluation.  Because more is at stake in a PTD claim, the parties expend more time and effort on the claim.


Finally, we consider the complexity of the case.  As evidenced by Defendants' arguments on review and our two decisions, the issue of whether a person is permanently precluded from returning to suitable gainful employment and the need for an evaluation is a complex issue.  It involves medical and vocational issues and experts.


In considering the actual time billed, in general we find the hours documented reasonable for the services performed and the benefits obtained.  There are some exceptions to this finding.  First, we find Employee's brief addressed the issue of PTD, not the evaluation. of course, some of it was concerned with facts relating to either issue.  We conclude it is appropriate to deduct the two and one‑half hours of the time spent in working on the brief.  We also find the time spent in preparing for the hearing would have been less if the issue had been only the evaluation.  Accordingly, we deduct an additional six hours.  Finally, the time actually spent in hearing was less than the estimate.  We deduct an additional four hours.


Although Employee's attorney requested fees for services performed after our initial decision, we are unable to locate an affidavit verifying the services as required by 8 AAC 45.180. Accordingly, we cannot award those fees.


Considering all the factors listed above, we conclude a reasonable attorney's fee is $7,228.00.  This is based on 41.3 hours of legal services at $175.00 per hour.


ORDER
 
Defendants shall pay Employee's attorney a reasonable attorney's fee of $7,228.00.


Dated at Anchorage, Alaska this 23rd day of July, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Larry Emery, employee / applicant; v. Buchanan Construction, employer; and CIGNA Company, insurer / defendants; Case No. 84091341 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of July, 1993.



Dwayne Townes, Clerk
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    �Because the labor representative had resigned from the Board by the time we decided this issue, the hearing was conducted by the remaining two members of the original panel.  This is a quorum for purposes of making a decision.  AS 23.30.005(f).


    �Even after we ordered the vocational rehabilitation evaluation, Defendants persisted in their efforts to avoid having to provide the evaluation.







