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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ELIZABETH A. CLAIBORNE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9006086



)

DYNAIR SERVICES, INC.,
)
AWCB Decision No. 93-0188



)


and
)
Filed with AWCB Anchorage



)
July 26, 1993

NATIONAL UNION INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This matter came before us on May 20, 1993, in Anchorage, Alaska.  The employee was present and represented by attorney William Erwin.  The employer and its insurer were represented by

attorney Susan Daniels.  The record closed at the conclusion of the hearing.


ISSUES

1. Did the employee suffer an injury to her cervical spine arising out of and in the course of her employment on March 27, 1990?


2. Did the employee suffer an injury to her lumbar spine arising out of and in the course of her employment on March 27, 1990?


EVIDENCE SUMMARY

The record reflects that on April 8, 1986, the employee was involved in car accident involving a guard rail and sought medical treatment.  X‑ray were taken of the neck, right clavicle, chest and lumbar spine.  On August 3, 1987, Claiborne sought medical treatment again following a car accident complaining of a neck injury.


Claiborne alleges that on March 27, 1990, while getting out of her car in the employer's parking lot, she slipped on some ice, fell on her back and tailbone and hit her head.  In the report of injury she filed that day, she stated the body parts affected were "right hip, lower back, cut hand."


On April 14, 1990, the employee saw Cindy Lee, O.D., who diagnosed "coccygeal pain and sciatica."  Anti‑inflammatory and muscle relaxation indications were prescribed.  She saw the doctor again on April 17, 1990, again complaining of pain in the buttock region.  Dr. Lee noted that Claiborne's symptoms did not seem to be exacerbated by her daily activities.  The doctor had a x‑ray report of the sacrum and coccyx areas at this time and Ronald G. Shriver, M.D., stated, "Sacral arches are intact.  No fracture or dislocation is evident.  SI joints are normal."  His impression was "Normal sacrum and coccyx."


On June 6 1 1990, the employee saw Martha Cotton, M.D., and during the visit she mentioned she had been having headaches for six months.


The employee did not seek treatment for any neck and back problems until August 6, 1991, when she saw a physician's assistant with Ronald E. Christensen, M.D.  He diagnosed muscle tension headaches and increased stress of the situational type.  On August 13, 1991, Harold F. Cable, M.D., x‑rayed Claiborne's cervical spine area and it was his impression that she suffered from severe degenerative disc disease at the C5 level.  Also at this time, the physician's assistant Hansen, "history of motor vehicle accident with neck injury."


On November 13, 1991, an MRI of the cervical spine showed degenerative changes at the C5‑6 level with disc herniation central at the C5‑6 level.  On December 9, 1991, Edward Voke, M.D., an orthopedic surgeon, performed a medical evaluation for the employer and he diagnosed a herniated nucleus pulposus at C5‑6 level based on the MRI and a lumbosacral strain.  He noted that Claiborne had no permanent partial impairment as a result of her March 1990 injury and could continue working for the employer without any restriction.  Dr. Voke's only suggestion was for the employee to undergo physical therapy a couple of times week a for a month to help her lumbosacral strain.


After taking a few days off after her March 1990 accident, Claiborne continued to work for the employer until December 12, 1991 when she resigned.


On December 13, 1991, the employee saw Lawrence C. Dempsey, M.D., a neurological surgeon.  On January 27, 1992, Dr. Dempsey performed a diskectomy and anterior cervical fusion at the C5‑6 level.


On February 11, 1992, an MRI of the lumbar spine indicated an asymmetric disc protrusion on the left at the L5‑Sl level.


Dr. Voke, in response to a number of questions submitted by the insurer's adjuster, gave a number of opinions in a letter dated March 6, 1992.  He pointed out that at the time of the March 1990 injury, Claiborne claimed she injured her right hip, lower back and hand.  He also noted from Dr. Lee's reports that there was no mention of neck problems; x‑rays only pertained to the sacrum and coccyx.  Based on these observations and the fact the employee did not seek medical treatment for her neck until August 1991, approximately one and a half years after the initial injury, Dr. Voke said it would be "exceedingly difficult" to relate her neck injury to the March 1990 incident.


In a letter dated June 25, 1992, Dr. Dempsey stated that from the history given to him by Claiborne:


"I believe there is reasonable medical probability of a direct relationship between her fall in March of 1990 and Ms. Claiborne's current problems of disc herniation at L5‑S1, as well as her previous cervical disc herniation.  To heal Ms. Claiborne completely, a lumbar laminectomy is required.


On September 12, 1992, Dr. Voke performed a medical evaluation of Claiborne's low back and issued a report.  From his review of the February 1992 MRI, the doctor diagnosed a herniated nucleus pulposus on the left at the L5‑S1 level.  At this time the employee informed Dr. Voke that she always had problems in the lumbar spine since the March 1990 incident.  She explained to the doctor that she was presently having constant low back pain with radiation pain to the left leg to the knee.  There was numbness and tingling in her left foot and toes and the tibial crest.  She also noted that there was some numbness and tingling in the right thigh.  Dr. Voke referred to his earlier evaluation of December 9, 1991, and noted that at that time:


[S]he did not present with physical evidence that would entertain a diagnosis of a herniated disc in the lumbar area.  There was neurologic deficit noted.  There were no reflex changes she did present with a full range of the cervical spine, shoulder and lumbar spine at that time.

With this information, Dr. Voke stated, "it would be impossible to relate the herniated disc noted today as a direct result of her March 27, 1990 injury ."


On December 1, 1992, Dr. Dempsey performed a diskectomy at the L5‑Sl level with incidental laminectomy.


Since there was a medical dispute regarding causation between Drs.  Voke and Dempsey, we sought a second independent medical evaluation from Douglas G. Smith, M.D., an orthopedic consultant, as required by AS 23.30.095(k).  After an extensive review of the medical records, an interview, and a physical examination, Dr. Smith issued his report on February 27, 1993.  Based on the medical records indicating that Claiborne had complaints of neck and shoulder pain following car accidents in 1986 and 1989, a doctor's report indicating she had headaches two months before the March 27, 1990 incident, and the fact that she gave a history of car accidents and neck injuries and cervical spine pain to a physician's assistant in August 1991, Dr. Smith stated:


In regard to the cervical situation, I do not think there is evidence that would implicate the March 1990 fall with a reasonable degree of medical probability, if that indicates in legal terms a 51% probability. . . .


. . . .


In term of the lumbar problem, it would seem to me that there was a medically documented low back injury in March of 90.  There were complaints in the low back area at that time.  The history reported to the physical therapist in August of 1991, was also one of lower back problems since that fall and the history seemed to be fairly consistent throughout with that as the injury date. . . . once again, it is possible that this was the progression of lumbar disc degeneration but if I had to make an opinion with a 51% probability, based on the information available to me, I would say that there probably is a reasonable connection between the slip and fall in March of 90 and the subsequent back pain.


In her deposition taken on July 8, 1992, Claiborne testified that when she went to see Dr. Lee shortly after her March accident, she only complained of low back and tailbone pain. she stated that she stopped treating with Dr. Lee after two or three weeks and did not seek further treatment again for 10 months.  When asked why she sought treatment in August 1991, she responded that it was because she started having headaches and low back pain several months before. (Claiborne dep. at 33‑34).  At the hearing, the employee testified that after her two car accidents her neck returned to normal and she had no further pain.  She stated that after her slip and fall in March 1990, her neck and back progressively gave her more pain.  This is why, Claiborne said, she eventually sought medical attention in August 1991.  She testified that in the interim she used hot baths, hot water bottles, ice and aspirin to relieve her pain.


At his deposition on September 16, 1992, and at the hearing, Dr. Dempsey testified that the reason he believed the employee's neck problems related back to the March 1990 accident was that was the time she dated her complaints and she was young and should not have the problems she was having.  With regard to the low back problem, he said the relationship was less clear.  The doctor noted that when he first saw her, her x‑rays and physical examination were not "compelling." (Dr. Dempsey's dep. at 36‑38).  At the hearing, the doctor reaffirmed his previous testimony.


Dr. Voke was deposed on December 2, 1992, and testified as follows:


Q.  Okay.  That was 12‑9‑91.  Did you at the time of your initial visit with her form an opinion as to whether her cervical spine condition was substantially caused by her employment?  And by that I mean her injury and fall in the parking lot of 3‑27‑90.


A. Well, I think that's the salient issue today and the reason for the deposition.  She was injured on March 27, 1990, and she ‑‑ you can correct me if I'm not correct, she saw Doctor Lee, an osteopath, on two occasions.  Her low back was x‑rayed, coccyx and sacrum.  She was then not seen until a year and a half later.  I have ‑‑ I was looking for the date.  I think it was August of '91.


Now, I examined her in December of '91.  So, again, the big problem here is, and I've discussed this with her, why no treatment for a year and a half essentially.  She had two visits and that was all.


Her cervical spine ‑‑ and I think I'm correct.  Let me look.  I'll finish my sentence in just a second.


Q. Okay.


A. The cervical spine was not mentioned by Doctor Lee at the time of her ‑‑ the initial evaluation.  There was no mention of a neck problem, x‑rays were taken of the sacrum and coccyx.  Again, if I'm incorrect, let me know.  I think this is what ‑‑ this is correct.  And then, as mentioned before, she received no treatment for the rest of 1990 and three quarters of 1991.


I don't think ‑‑ I think it's impossible, frankly, to tell what ‑‑ or to indicate, certainly from an objective standpoint, that her neck and low back are secondary to the injury on ‑‑ 1990, March of 1990.  There is no treatment . . . .


. . . .


They're nice people.  I've met both the husband ‑‑ both herself and her husband, and so I'm certainly not in a position to wreck or ruin her claim, but it's impossible for me to tell ‑‑ to appreciate that this was secondary to this injury, and I've indicated that to you in a letter.

(Dr.  Voke dep. at 6‑8).


Q And did you form an opinion to a reasonable degree of medical certainty as to whether her employment was a substantial factor in her lumbar spine condition?


A. Well, I stated that ‑‑ one of the last sentences was, with the above information, it would be impossible to relate the herniated disc noted today as a direct result of her March 27, 1990 injury.

(Dr.  Voke's dep. at 12).


Dr. Smith was deposed on April 1993, and confirmed his two opinions, as set forth in his report of February 27, 1993, regarding causation of the employee's neck and back problems.  With respect to the cervical situation, he testified, "[I] do not think there is evidence that would implicate the March 1990 fall with a reasonable degree of medical probability." (Dr.  Smith's dep. at 9).  Second, Dr. Smith reaffirmed his belief that, to a reasonable degree of medical probability, there is a causal relationship between the March 1990 fall and Claiborne's low back problems 14 months later. (Id. at 19).  He based this conclusion primarily on the fact that she was treated for the lumbar spine in March 1990 and her statements to him that, notwithstanding self‑treatment, she got progressively worse over a 14‑month period.  Specifically, Dr. Smith testified, "And so her story is that she put up with it, she was busy, and she used hot packs and aspirin, or whatever it was.  I have no way of knowing that, other than that's her story." (Id. at 17).  In reviewing the medical evidence, the doctor stated:


A. [O]kay, so I have the two visits in April to Dr. Lee, April of 1990, with Dr. Lee's diagnosis being coccygeal pain, sciatica, and taking x‑rays of the sacrum and coccyx.  And then I don't see in my records summary references to the low back condition until August of '91, at which time she saw a physical therapist and she talked about injury to the lower back, and then two weeks later told PA Hanson, the physician's assistant, that she was doing better with the low back pain and headaches.


So it's a little confusing.  She went in to see him for headaches and neck and shoulder pain, and she went to physical therapy, and apparently they treated the low back too, according to this summary. so if you were questioning that gap, I don't have anything indicating any active treatment during that time period.  I guess she was ‑‑ well, whatever, it's beside the point.  Oh, I see.  Okay.


Q. Anything to add?


A.Well, yeah.  I remembered now that there was kind of a point in the ‑‑ in this whole scenario, when all of a sudden it all kind of, in her mind, came into focus, or whoever was writing the charts in September of '91 when all of it got into the workers' comp mode, according to the records, anyway.

(Id. at 15‑16).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Before an employee is entitled to compensation benefits, he or she must have suffered an injury "arising out of and in the course of employment." (AS 23.30.265(17)).  As we have noted, the burden of proving a claim rests on the applicant for compensation. Stewart v. C.T.I., Inc., AWCB No. 92‑0017 (January 23, 1992) (citing R.C.A. Service Co, v. Liggett, 394 P.2d 675, 677 (Alaska 1964).


In Miller v. I.T.T. Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978), the Alaska Supreme Court noted that under the Alaska Workers' Compensation Act it is presumed that an injury is compensable in the absence of substantial evidence to the contrary.  This principle was reaffirmed in Burgess Construction Company v. Smallwood, (Smallwood II) 623 P.2d 312 (Alaska 1981).  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.


The evidence necessary to raise the presumption of compensability varies depending on the type of claim. "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.," Smallwood II, 623 P.2d at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Smallwood II, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability; (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, Inc., 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." (Id. at 869).  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. (Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


1. Did the employee suffer an "injury" to her cervical spine as a result of her slip and fall in March 1990, while working for the employer?

Based on the above discussion, our first point of inquiry is whether the presumption of compensability has attached to Claiborne's claim that as a result of her work‑related slip and fall in March 1990, she injured her cervical spine which eventually resulted in surgery.  We find that the employee has established the necessary preliminary link and, therefore, the presumption of compensability attaches to her claim.  Dr. Dempsey, Claiborne's treating surgeon, stated on June 25, 1992, that "[T]here is reasonable medical probability of a direct relationship between her fall in March of 1990 and Ms. Claiborne's . . . previous cervical disc herniation."   Second, there is the employees; testimony that she attributed her neck problems to the March 1990 incident.


Having determined that the presumption attaches to Claiborne's claim, we must next consider the evidence to see if the employer has come forward with substantial evidence to overcome the presumption.  We find the employer has produced such evidence.


In the first instance, we have Dr. Voke's medical opinion that the causal connection in question does not exist.  He bases this opinion on a number of factors.  He noted after his December 9, 1991 examination and evaluation that Claiborne suffered no permanent partial impairment with respect to the cervical spine and she could continue working without restriction.  Second, in March 1992, Dr. Voke reported that it was "exceedingly difficult" to relate her neck injury to the March 1990 incident because: 1) at the time of injury, she stated she only injured her right hip, lower back and hand; 2) she did not report a neck injury to Dr. Lee in April 1990; and 3) she did not seek medical treatment for her neck for 14 months.  At his deposition, Dr. Voke reaffirmed his opinion and the facts upon which it was based.


Second, we have Dr. Smith's report and testimony in which he concurs with Dr. Voke's assessment that a causal relationship does not exist between Claiborne's cervical spine problems and the slip and fall in March 1990.  In part, he based his opinion on the fact that until August 1991, the employee gave a history of only neck injuries stemming from car accidents in 1986 and 1989.


Based on this evidence, we find the employer has come forward with substantial evidence to overcome the presumption.


Having determined that the employer has come forward with substantial evidence to rebut the presumption, we must next consider whether the employee has proven all elements of her claim by a preponderance of the evidence.  We find that she has not carried this burden on proof.  As noted above, the only evidence Claiborne offered in this respect was her testimony regarding causation and Dr. Dempsey's opinion.  Both of these opinions, we find, are not sufficient to overcome the medical conclusions of Drs. Voke and Smith.  In particular, a review of Dr. Dempsey's statements and testimony, show clearly that he did not consider the factors that Drs. Voke and Smith considered.  The only basis for his opinion was what the employee told him.


Based on these findings, we conclude that there is not a causal relationship between Claiborne's slip and fall in March 1990 and her subsequent cervical spine problems.  Accordingly, the employee's claim for compensation benefits relating to the cervical spine must be denied and dismissed.


2. Did the Employee suffer an "injury" to her lumbar spine as a result of her slip and fall in March, 1992?

Employing the same legal analysis as we did with the first issue, our first question is whether the presumption of compensability attaches to Claiborne's claim in this regard.  Again we find the testimony of the employee and Dr. Dempsey raises this presumption.


Second, we must determine whether the employer has come forward with substantial evidence to overcome that presumption.  Based on Dr. Voke's findings and unequivocal testimony, we find that the employer has met this burden of proof.


The third and final step that remains in our analysis is to answer the question of whether Claiborne has proven all elements of her claim by a preponderance of the evidence.  While this is a much closer question regarding the lumbar spine as opposed to the cervical spine, we, nevertheless, find the employee has not met this burden of proof.


Again, we have the unequivocal medical opinion of Dr. Voke that no causal relationship exists.  In arriving at this conclusion, the doctor noted, among other things, that when he examined and evaluated the employee in December 1991, she presented no objective signs that would "entertain a diagnosis of a herniated disc in the lumbar area."  She had no neurologic deficits.  There were no reflex changes.  She had a full range of motion of the lumbar spine.  In contrast to these findings, however, when Claiborne was examined and evaluated by Dr. Voke in September 1992, he was told that she had always suffered from low back pain since March 1990, when she fell.  She reported radiating pain into the left leg and knee with numbness and tingling in her left foot and right thigh.  With this information, Dr. Voke made the frank statement, "it would be impossible to relate the herniated disc as a direct result of March 27, 1990 injury."


We acknowledge the fact that Dr. Smith reached a opposite conclusion in this regard.  We are, however, persuaded more by Dr. Voke’s; opinion because we, ourselves, find it extremely unlikely that if a person injures his or her lumbar spine to the extent that it needed surgery, he or she would wait 14 months before seeking medical treatment.  Further, the evidence also shows that Claiborne's back condition did not prevent her from continuously working for the employer until she resigned in December 1992.  Based on this evidence, we respectfully disagree with Dr. Smith.


Having carefully considered all of the evidence, we are far more persuaded by Dr. Voke's medical opinion and the facts he considered to arrive at that conclusion.  As noted above, we too are of the mind that it is extremely unlikely that a person suffering from such lumbar spine pain as described by Claiborne, would not seek medical treatment for 14 months and keep continuously working without problems for even a longer period.


Accordingly, we conclude that no causal connection exists between the employee's March 1990 slip and fall and her lumbar spine problems and eventual surgery and, therefore, her claim must be denied and dismissed.


ORDER

1. The employee's claim for compensation benefits relating to her cervical spine are denied and dismissed.


2. The employee's claim for compensation benefits relating to her lumbar spine are denied and dismissed.


Dated at Anchorage, Alaska this 26th day of July, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder


Russell E. Mulder,



Designated Chairman



 /s/ S. T. Hagedorn


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Elizabeth A. Claiborne, employee / applicant; v. Dynair Services, Inc., employer; and National Union Insurance Co., insurer / defendants; Case No. 9006086; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day  of July, 1993.



Dwayne Townes, Clerk

jrw

�








    �Due to the unavailability of a labor member of the Board, the designated chairman and a member representing industry conducted the hearing as a panel quorum.  AS 23.30.005(f).







