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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BERNARD FERNANDEZ,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9303575



)

PROMECH, INC.,
)
AWCB Decision No. 93-0206



)


Employer,
)
Filed with AWCB Juneau



)
August 25, 1993


and
)



)

CIGNA,

)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We met in Ketchikan on 28 July 1993 to consider a claim for payment of attorney's fees. Employee is represented by attorney Peter R. Ellis. Defendants are represented by attorney Richard L. Wagg. We closed the record and concluded our deliberations on 28 July 1993.


Employee is a 34 year-old welder with a pre-existing back condition. He resided in Petersburg, but was working in Ketchikan at the time of his injury. He injured his back on 3 February 1993 lifting an I-beam onto a sawhorse. He continued to work until 22 February 1993. employee was seen at the Ketchikan General Hospital emergency room on 23 February 1993 by Earnest B. Meloche, M.D., for lower back pain. Dr. Meloche diagnosed a back sprain, released Employee to modified work, and referred Employee to physical therapy. Employee also filed his Report of Occupational Injury or Illness (report of injury) on 23 February 1993.


D.L. Liljegren, M.D., first saw Employee on 2 March 1993 and became Employee's treating physician. On 3 March 1993 she took Employee off work until 12 March 1993, and subsequently extended the no-work order. On 22 March 1993 Dr. Liljegren diagnosed "diffuse muscle spasms due to muscle strain." She directed Employee to return to the clinic on 26 March 1993 at which time she anticipated releasing Employee to return to work.


Employee first contacted Mr. Ellis on 17 March 1993. At hearing, Tamara L. Rambosek, Mr. Ellis' paralegal, testified they immediately referred Employee to Douglas C. Kenyon, D.C., a Petersburg chiropractor, and scheduled Employee for an appointment with James B. Kullbom, M.D., a Ketchikan orthopedic surgeon. On 19 March 1993 Ms. Rambosek prepared and submitted an Application for Adjustment of Claim seeking payment of temporary total disability (TTD) compensation beginning January 12th or 13th and continuing, medical and related travel costs, transportation costs, a penalty, and attorney's fees and costs.


On 5 April 1993 Insurer paid TTD compensation, at the rate of $675.48 per week, for the period 23 February 1993 through 17 March 1993 ($2,316) and a 25 percent late payment penalty ($338).
 On 15 April 1993 a new Compensation Report was prepared which showed TTD compensation was resumed for an indefinite period.


Employee first saw Dr. Kenyon on 5 April 1993. Although Dr. Liljegren had planned to release Employee to return to work at the end of March, Dr. Kenyon took him off work for an undisclosed period of time and prepared a treatment plan under which Employee would receive seven to eight weeks of chiropractic treatments, which included spinal manipulations. (Kenyon, Initial Physician's Report, 5 April 1993.)


The parties attended a prehearing conference on 7 April 1993. Employee was represented by Ms. Rambosek. Workers' Compensation Officer Betty Johnson noted Employee requested TTD compensation beginning on 12 January 1993 although Employee did not miss any work until 22 February 1993, and inquired if Employee intended "to amend their application to reflect correct dates?" Ms. Rambosek declined to do so before discussing the matter with Mr. Ellis.


On 12 April 1993 Defendants filed an Answer to Employee's claim for benefits. In it, Defendants admitted responsibility for the payment of TTD compensation "from 02/23/93 through 03/26/93 an continuing if documented medically." They also admitted responsibility for reasonable and necessary medical benefits and transportation costs. Defendants denied responsibility for TTD from 12 January 1993 through 22 February 1993, attorney's fees and costs, and a penalty. Defendant also asserted the affirmative defense that insurer began payment of TTD compensation after receiving medical reports verifying time loss and disability, and that a 25 percent penalty had already been paid.


On 19 April 1993 Employee was seen on referral from Defendants, by Gerald P. Keane, M.D., of Menlo Park, California. Dr. Keane found an old compression fracture at T-8 and diagnosed "a subjective soft tissue injury, probably best classified as a musculoligamentous strain." (Keane report, 19 April 1993 at 5.) He recommended an additional 10 to 15 visits, over a three to six week period, to a chiropractor or physical therapist for soft tissue treatments, not manipulations, after which Employee would be medically stable.


A second prehearing conference was held on 22 April 1993. Employee was again represented by Ms. Rambosek. Mr. Wagg inquired if the Application was going to be amended to reflect the correct dates of disability. Ms. Rambosek declined to do so because Mr. Ellis "wants to leave TTD as is to reflect injury date." (22 April 1993 prehearing summary, para. 3.) The summary also states: "This is an accepted claim everything has been paid and there are no disputes at this time." (Id. at para. 4.)


Employee was seen by Dr. Kullbom on 26 May 1993. the disability profile he prepared
 indicates Employee had recovered from his injury and had no disability. No restrictions were placed on Employee's activity and no additional visits or treatment was thought to be needed.


The final Compensation Report indicates that Employee was paid TTD compensation of $9,360 for the period 23 February 1993 through 30 May 1993. (Compensation Report 25 June 1993.)


In the actin now before us, Mr. Ellis seeks an order requiring Defendants to pay his attorney's fee of $965.28 for 6.1 hours of time at $158.25 per hour for the period 17 March through 19 July 1993. he also seeks payment of his paralegal costs of $636.17 for 13.5 hours of work at $47.48 per hour. At hearing, Mr. Ellis updated his fee request, requesting an additional one hour each for himself and Ms. Rambosek for hearing preparation and attending the hearing.


In addition, Mr. Ellis seeks payment of legal costs of $155.93 and $57.31 for clerical work by a secretary. At hearing, MR. Ellis argued his fee at the rate of $158.25 per hour is justified, and introduced an order from the superior court in Anchorage in which Chancy Croft and Michael Jensen were awarded attorney's fees at the rate of $175 per hours. Defendants argue that they neither controverted nor resisted payment of benefits to employee, so they are not responsible for the payment of Employee's attorney's fees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

(Emphasis added.)


It is not disputed, and we find, that Defendants did not controvert Employee's claim. We find Defendants are not responsible for the payment of Employee's attorney's fees under AS 23.30.145(a).


We may award attorney's fees to an employee under AS 23.30.145(b) if an employer fails to timely file a Controversion Notice (form 07-6105), fails to pay compensation or medical benefits within 15 days after it becomes due, or resists the payment of compensation or medical benefits.


At hearing, on cross-examination, Ms. Rambosek testified that insurer's adjuster told her compensation would be paid if Employee's doctor authorized time loss from work. Ms. Rambosek also acknowledged that Defendants neither controverted nor resisted the payment of compensation or medical benefits. We find no evidence, or any other indication, that Defendants intended to resist, or actually resisted, the payment of benefits' the evidence indicated  defendants intended to pay Employee's compensation upon receipt of time-loss authorization by a physician. Considering all the evidence, including Ms. Rambosek's testimony, we find Defendants neither controverted nor resisted payment of compensation or medical benefits.


According to the report of injury and all the medical reports and other evidence available to us, Employee was injured on 3 February 1993, but continued to work until 23 February 1993 when the report of injury was filed. Employee did not complete block 11 on the report of injury form, indicating the name of his treating physician, so Insurer lacked information necessary to contact the treating physician to determine if time loss had been authorized. However, the date stamp on a copy of Dr. Liljegren's 3 March 1993 time-loss authorization indicated Insurer received the document on 8 March 1993. compensation must be paid on the 14th day after the insurer has knowledge of an injury that results in time lost from work. AS 23.30.155(b). therefore, we find compensation was due on 22 March 1993, 14 after Insurer received the time-loss authorization.


Attorney's fees may be awarded under AS 23.30.145(b) if compensation or medical benefits are not paid within 15 days after they becomes due. The first installment of compensation, including a late-payment penalty, was paid on 5 April 1993, 14 days  after it was due. Because compensation was paid less than 15 days after it was due, we find Defendants are not responsible for paying Employee's attorney's fees under AS 23.30.145(b). Employee's claim for payment of attorney's fees be Defendants must be denied.


When Employee did not receive a compensation payment, he contacted Mr. Ellis on 17 March 1993, 23 days after he discontinued work. We may award attorney's fees out of compensation awarded
 when a claim has not been controverted, but "bona fide legal services have been rendered in respect to the claim." AS 23.30.145(a)


During closing argument, Mr. Ellis requested that we order Employee to pay the attorney's fees if we did not order Defendants to pay them. Employee was not present at the hearing and has been given no notice of the request that he be required to pay for Mr. Ellis' services. In order to accord Employee due process, including a fair hearing if he so desires, we find Mr. Ellis should file a new Petition or Application for Adjustment of Claim. Mr. Ellis may file a new attorney's fee affidavit or re-submit the affidavits he has already filed.


Mr. Ellis also seeks payment of his legal costs, including fees for the services of Ms. Rambosek. 8 AAC 45.180(f)(14). As we have found Defendants are not responsible for paying Mr. Ellis' legal fees, we find they are not responsible for his legal costs. AS 23.30.145. We find we may require Employee to pay the legal costs out of any unpaid compensation under the authority of AS 23.30.0145(a).


We note that Mr. Ellis attached a copy of the fee agreement which he and Employee executed. It is not clear if under its terms, Employee was required to pay an advance "minimum fee" of $300, conceivably in violation of AS 23.30.260. We request that Employee and Mr. Ellis submit evidence concerning any advance payment of fees.


ORDER

1. Mr. Ellis' claim for payment of his attorney's fees and costs by Defendants is denied and dismissed.


2. We retain jurisdiction to order Employee to pay Mr. Ellis' fees and costs.


Dated at Juneau, Alaska this 25th day of August, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N.Lair 


Lawson N. Lair, 



Designated Chairman



 /s/ Don Koenigs 


Don Koenigs, Member



 /s/ Nancy J. Ridgley 


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bernard Fernandez, employee/applicant; v. Promech, Inc., employer; and CIGNA, insurer/defendants; Case No. 9303575; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 25th day of August, 1993.



Bruce Dalrymple

SNO;sno

�








     �AS 23.30.155(e) provides in pertinent part: "If any installment of compensation payable without an award is not paid within seven days after it becomes due. . . there shall be added to the unpaid installment an amount equal to 25 percent of it."


     �It appears that several medical reports, including Dr. Kullbom's, are not in Employee's file.


     �It appears the intent of this provision is to allow an attorney to receive payment of reasonable fees out of unpaid disability compensation still owed to the employee. It is not apparent that nay disability compensation remains unpaid in this case. however, this issue was not litigated, and we are unable to reach any conclusion about Employee's responsibility for the payment of Mr. Ellis' fees under the circumstances of this case.







