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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CAROLYN HAYNES,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9221160



)

ANNABELLE'S KEG/CHOWDER HOUSE,
)
AWCB Decision No. 93-0207



)


Employer,
)
Filed with AWCB Juneau



)
August 25, 1993


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Petitioners.
)

                                                                                  )


We met in Ketchikan, Alaska on 29 July 1993 to consider Petitioners' request to reduce Employee's compensation rate. Employee is represented by attorney Michael J. Zelensky. Employer is represented by attorney Joseph M. Cooper. We completed our deliberations and closed the record on 29 July 1993.


On 20 October 1992 Susan Daniels, Insurer's Claims Representative, petitioned for an order to pay compensation at the rate of $132.98 per week.
 The petition stated in part: "It has been determined that the employee has worked less than 6 months the prior (2) years. As such, the compensation rate has been calculated in accord with AS 23.30.220(a)(2) and is less than $154.00." (Emphasis added.) The $132.98 compensation rate was calculated based on Employee's earnings of $6 per hour during her eight weeks of employment at about 24 hours per week.


After notice to employee, and absent objection, we found Employee was absent from the labor market for 18 months or more of the two calendar years preceding her injury, and ordered Petitioners to pay disability compensation at the rate of $133.91 per week. Haynes v. Annabelle's Keg/Chowder House, AWCB D&O No. 93-0025 (28 January 1993.)


On 27 January 1993 Ms. Daniels completed a form 07-6175, Affidavit of Compensation Rate Less than $154, which indicated that under AS 23.30.220(a)(1), Employee's gross weekly earnings are $22.49 and her compensation rate is $20.32.


On 19 February 1993 Ms. Daniels filed the subject petition for modification of Haynes on the ground of a mistake in a determination of fact. The petition states in part:


On 1-14-93 Bruce Dalrymple
 contacted Industrial Indemnity indicating injured worker now stating worked more than 6 months in past 2 years. Injured worker wage information received 1-26-93. revised compensation report completed. . . . Refer to wage information attached for work just over 6 months in past 2 calendar years. This information had not been provided as of the date of original hearing. Decision & Order issued 1-28-93. The effect of these findings would be to revise injured worker's weekly compensation rate from D&O $133.91 to $20.32 per week.

(19 February 1993 petition.)


At hearing, Employee acknowledged talking to Mr. Dalrymple at the Alaska Workers Compensation Division "and explaining to him that I had misunderstood the question." On questioning from Petitioner, Employee testified she was unable to recall dates of employment and numerous other facts.


Employee testified that she did not work from January to May 1990, and that her second child was born on 10 May 1990 after a "complicated pregnancy." She testified she did "not recall" if she was employed during 1990 before July.


She testified that in 1990 she and her husband worked for Westland Investments managing "a small cottage unit." As compensation, they were provided an apartment and up to $75 long-distance telephone charges per month. In addition, Employee's husband was paid for maintenance work he performed. Employee answered the telephone during the day and did "light paperwork."  She testified they moved into the apartment on 4 July 1990 and she moved out on 1 September 1990 due to marital problems.


She then moved into her own apartment with her daughter and baby and stayed home with them. She stated she did not work again until January 1991.


Employee testified she worked for Safeway Stores Incorporated in Seaside, Oregon from mid-january 1991 until late February 1991.


She testified that in February or March 1991, after her Safeway job, she worked for Neawanna by the Sea, in Vancouver, Washington for five days cleaning rooms for elderly persons. Employee's W-2 form indicates Employee earned $125 from Neawanna.


She testified she worked for Fabricland from the end of September to December 1991. However, a pay stub from Fabricland which was submitted into the record indicates Employee worked 63 hours in the pay period ending 15 December 1991. Employee testified in response to questions from Mr. Zelensky that she had another pay stub from Fabricland in her possession dated 30 September 1991. this pay stub showed she worked 8.3 hours of overtime, for which she was paid double time, during the pay period ending 30 September 1991. We have no other information about this pay stub.


Employee was unable to remember if she filed a return for 1990 but testified she assumed she filed a return for 1991 because it would be against the law to not file.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation. 


AS 23.30.220(a) provides in pertinent part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury. . . .


The issue now before us revolves around whether Employee was "absent from the labor market for 18 months or more" during 1990 and 1991, the two calendar years preceding her 1992 injury. AS 23.30.220(a). If, as we determined in Haynes, Employee was absent from the labor market for 18 months or more, her earnings must be calculated under AS 23.30.220(a)(2). If, on the other hand, Employee was not absent from the labor market for 18 months or more during 1990 and 1991, her earnings must be calculated under AS 23.30.220(a)(1).


For the purpose of this inquiry, Employee must have worked at least six months, which we find is equal to 26 weeks, during calendar years 1990 and 1991. We find Petitioners met their burden of proof demonstrating that we made a mistake in a determination of fact, and that Employee worked more than 26 weeks during the two-year period before her injury. We relied on Employee's testimony at hearing and the available documentary evidence.


Employee testified she worked for Westland Investments from 4 July 1991 until 1 September 1991, a period of 8 weeks and three days.


Employee testified she worked at Safeway from "mid-January" to "late February 1991." We find, in accord with Employee's argument, this period of employment was six weeks in duration.


Employee next worked for Neawanna by the Sea where she earned $125. She testified she worked there for five days, which for the purposes of this inquiry, we find to be one week.


Finally, Employee testified she worked for Fabricland from the end of September to December. However, Employee testified she had a pay stub in her possession which showed earnings, including overtime, for the pay period ending September 30th. She stated that during this first pay period she worked four days doing inventory. The pay stub admitted into evidence shows Employee worked 63 hours during the pay period ending 15 December 1991. Based on Employee's testimony and the pay stub in evidence, we find Employee worked for Fabricland for four days in September 1991 and from 1 October 1991 until 15 December 1991, a period of 11 weeks and 3 days.


Adding Employee's periods of employment together, we find Employee worked 26 weeks and 6 days during 1990 and 1991. As this period exceeds six month, (26 weeks), we find Employee was not absent from the labor market for 18 months during 1990 and 1991, so Employee's earnings must be calculated under AS 23.30.220(a)(1).


In reaching our decision, we considered Employee's demeanor during her testimony and the nature of her answers. her ability to recall seemed to be selective, depending on the question asked. We did not find Employee to be a credible witness. AS 23.30.122. We also note that, although Employee equivocated about the incident at hearing, she apparently believed when she so informed Mr. Dalrymple, that she worked more than six months during 1990 and 1991. In a letter addressed to Mr. Dalrymple received on 12 February 1993 concerning the reduction in her compensation rate to $20.32 per week, Ms. Haynes stated in part: "I understand why this happened what I don't understand is why they are taking money out of my check to repay what I have already received. I did not lie to anyone to get more benefits, I honestly misunderstood the question." Notably absent from Employee's letter is any assertion that she worked less than six months during the two year-period in question.


We find we made a mistake in a determination of a fact in Haynes when we found that Employee was absent from the labor marked for more than 18 months during 1990 and 1991. we may modify haynes, reducing compensation awarded, under the authority of AS 23.30.130(a).


We were not asked to calculate Employee's compensation rate under AS 23.30.220(a)(1) and we find we have insufficient evidence to do so. therefore, we will not enter an order setting our the compensation rate.


ORDER

Petitioners will calculate Employee's earnings under AS 23.30.220(a)(1).


Dated at Juneau, Alaska this 25th day of August, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair, 



Designated Chairman



 /s/ Don Koenigs 


Don Koenigs, Member



 /s/ Nancy J. Ridgley 

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Carolyn Haynes, employee/respondent; v. Annabelle's Keg/Chowder House, employer; and Industrial Indemnity, insurer/petitioners; Case No. 9221160; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska this 25th day of August, 1993.



Bruce Dalrymple

SNO;sno

�








     �AS 23.30.175(a) requires that we issue an order when compensation is to be paid at a rate less than $154 per week in the case of an employee who has furnished documentary proof of earnings.


     �Bruce Dalrymple is a Workers' Compensation Officer working in our Juneau office.







