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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PHILIP FAULKNER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9123618



)

EARTHMOVERS OF FAIRBANKS, INC.,
)
AWCB Decision No. 93-0210



)


Employer,
)
Filed with AWCB Fairbanks



)
August 26, 1993


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                                          )


This appeal of the April 4, 1993 Reemployment Benefits Administrator (RBA) decision approving the employee's drafting plan and this claim for a determination of medical stability, attorney fees and costs was heard at Fairbanks, Alaska on July 27, 1993.  The employee was represented by paralegal Peter Stepovich of the Stepovich law office.  Attorney Richard L. Wagg represented the defendants.  The record closed at the end of the hearing.


It is undisputed that the employee sustained a back injury on September 29, 1991 when dismounting a fork lift while working as a heavy equipment mechanic for the employer.  Following his injury, the employee was taken to the Fairbanks Memorial Hospital with severe back spasms.  The employee's treating physician, George Vrablik, M.D., diagnosed acute lumbosacral strain.


On February 6, 1992, Dr. Vrablik informed Rehabilitation Specialist Vince Gollogly that the employee would need retraining.  After an eligibility evaluation was conducted on February 10, 1992 the employee was found eligible for reemployment benefit services.  In April 1992, Mr. Gollogly met with the employee to discuss remunerative employability strategies.


After exploring alternative vocational options, Mr. Gollogly concluded that vocational training in the field of drafting was appropriate.  On September 8, 1992, Dr. Vrablik approved the drafting occupation option.


On October 23, 1992, Senior Adjuster, Peggy Winkleman, by letter to the RBA'S designee, Deborah Torgerson, declined to sign the vocational rehabilitation services plan (VRSP), pending review by the RBA.  On November 30, 1992, the employee's VRSP was approved by RBA Douglas Saltzman. Shortly thereafter, Mr. Saltzman briefly suspended his approval of 11/30/92 while awaiting notification from the employee that he agreed with the plan.  Upon receiving confirmation of the employee's agreement with the plan, Mr. Saltzman then re‑affirmed his prior approval on April 15, 1993.


The instant hearing was prompted by the defendants' request that Mr. Saltzman's approval of the plan be reviewed pursuant to AS 23.30.110.  Additional issues raised included a compensation rate adjustment and medical stability.  The compensation rate issue was resolved and is no longer presented for our review.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(j) reads:


(j)  The employee, rehabilitation specialist, and the employer shall sign the  reemployment benefits plan.  If the employer and employee fail to agree on a reemployment plan either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted, within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.


Abuse of discretion occurs if the RBA issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (footnote omitted).  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  A reviewing court (the workers' compensation board, in this instance) must be "left with the definite and firm conviction on the whole record that the trial judge (RBA here) has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).


In the instant case, the evidence shows the employee was eligible for re‑employment benefits.  According to his September 17, 1992 report, Mr. Gollogly followed AS 23.30.041 in exploring vocational options for the employee.  Additionally, the employee's treating physician, Dr. Vrablik, recommended re‑training due to the employee's physical limitations (Vrablik February 6, 1992 report, February 6, 1992 job analysis).  On September 8, 1992 Dr. Vrablik approved the proposed position of civil drafter.  Mr. Gollogly then prepared the reemployment plan, dated September 17, 1992, which called for a two‑year vocational training program for the employee as a drafter.  We find the drafting plan meets the definition of "remunerative employability"; it would provide the employee with earnings equivalent to at least 60% of his gross hourly wages at the time of injury.  (Gollogly, September 17, 1992 report).


The RBA approved the drafting plan on November 30, 1992, and re‑affirmed his approval on April 5, 1993.  Additionally, the employee met with and was tested by Eric Stahlke, Managing Partner of Design Alaska.  He was found capable of performing both computerized and hand drafting. (Stahlke January 15, 1993 letter).  Finally, the employee has signed the plan indicating his willingness to participate.


The defendants claim the two‑year training program violates AS 23.30.041(i).  According to Mary Moran, a rehabilitation specialist who works for the insurer, the employee could be provided remunerative employability with a six‑month to one‑year program.  Mr. Gollogly sharply disputes this assertion and testified that it is very difficult to place drafters in the Alaska labor market who have not completed a two‑year associates degree program.  Based on Mr. Gollogly's testimony, we find substantial evidence exists to support the RBA's conclusion that the employee must complete the two‑year training program to reach remunerative employability.


The defendant's allege the RBA‑approved plan does not provide sufficient "bench marks" to measure the employee's progress, as required by AS 23.30.041(h)(8).  Mr. Gollogly testified that the plan, which relies on college course catalogues, places the employee in a two‑year associates degree program through the University of Alaska Fairbanks and Anchorage campuses.  The first year of course work would be in Fairbanks and the second in Anchorage.  The credits are fully transferable.  Accordingly, we find substantial evidence exists to support the RBA's conclusion that the course requirements, as described in the college catalogues, comply with the section 041(h)(8) requirement of "a detailed description and plan schedule".


The defendants claim the plan will exceed the AS 23.30.041(l) $10,000 cost maximum.  Although the AS 23.30.041(h)(4) list of costs, supplied by Mr. Gollogly, provides for very modest living and other costs, Mr. Gollogly testified that by carefully spending his funds and by attending school in Fairbanks the first year, the plan can be successfully completed for $10,000.  Based on Mr. Gollogly's testimony, we find substantial evidence exists to support the RBA's conclusion that the plan can be completed for $10,000.


In sum, without reweighing the evidence available to the RBA, we find sufficient evidence available which supports the appropriateness of the September 17, 1992 reemployment benefits services plan.  Therefore, we find the RBA decision approving the employee's re‑employment plan is affirmed.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69,73 (Alaska 1993).  Accordingly, we find we are not left with the definite and firm conviction on the whole record that the RBA made a mistake.


The employee requests that he be found medically stable, effective June 16, 1993, the date he was rated by Dr. Vrablik, pursuant to the AMA Guidelines.  In an April 16, 1992 chart note Dr. Vrablik stated, "He is essentially unchanged, stabilized as of the first of March."  Based on the conclusion contained in the April 16, 1992 report, the defendants recharacterized the temporary total disability (TTD) benefits paid after March 1, 1992 to permanent partial impairment (PPI) benefits.


AS 23.30.265(21) defines medical stability:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


According to his February 27, 1992 chart note, Dr. Vrablik expected to rate the employee at his next visit.  The next chart note, dated March 8, 1992 stated the employee was "doing about the same."  Dr. Vrablik prescribed one month of physical therapy treatment.  The next chart note is the April 16, 1992 report which finds the employee "stabilized as of the first of March".


On July 21, 1992, the next visit after the June 16, 1992 rating, Dr. Vrablik reported, "the patient is concerned about the date of stability.  He was told that we would review any new information that he has concerning that...."  Several visits later, on October 26, 1992, Dr. Vrablik reported, "The report from Fairbanks Physical Therapy dated October 12 confirms that the patient was not stable.  At this point I would say he reached stability at the time of our impairment rating on 16 June but was still making substantial improvement in physical therapy up through that time."  In a June 2, 1993 letter to the employee, Dr. Vrablik again stated, "An impairment rating was provided in June, at which time we considered you stable."


Based on the law and on the sequence of chart notes cited above, we find the employee reached medical stability on June 16, 1992 at the time he was rated and after he had completed the prescribed physical therapy treatment program.  Accordingly, we conclude the employee's claim for a recharacterization of PPI benefits to TTD benefits must be granted.


The employee requests an award of reasonable attorney fees and costs.  Paralegal Stepovich and his supervisor, attorney Michael Stepovich, filed a certified statement of attorney fees in the amount of $2,192.00.  Paralegal Stepovich billed 29.1 hours to this case through July 20, 1993 at $70 per hour.  Attorney Stepovich billed an additional .5 hours at $150 per hour.  Neither Stepovich requested enhanced fees.  The defendants did not object to the billing statement presented.  Based on the nature, length, complexity and substantial benefits awarded and the contingent nature of workers' compensation benefits we find the entire $2,192 requested shall be paid.  Additionally, the defendants shall pay for any additional time spent on this case through the date of hearing, after the July 20, 1993 statement, at the submitted billing rate.  The defendants shall also pay the itemized telephone, postage and copying costs submitted which, on July 20, 1992 totalled $36.80.  Additional reasonable costs incurred through the instant hearing date shall also be paid.


ORDER


1.  The RBA'S April 4, 1992 decision approving the employee's drafting plan is affirmed.


2.  The defendants shall recharacterize the employee's PPI benefits as TTD benefits through June 16, 1992.


3.  The defendants shall pay the employee's reasonable attorney fees in the amount of $2192.00, and costs totalling $36.80, plus fees and costs incurred after the billing statement was filed through the instant hearing date.


Dated at Fairbanks, Alaska this 26th day of August 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown



Fred G. Brown



Designated Chairman



 /s/ Ray Kimberlin


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Philip Faulkner, employee / applicant; v. Earthmovers of Fairbanks, Inc., employer; and Alaska National Ins. Co., insurer / defendants; Case No.9123618; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 26th day of August 1993.



Cathy D. Hill, Clerk
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