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)
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)
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)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )


This matter came before us on July 21, 1993, in Anchorage, Alaska.  The employee testified telephonically and was represented by attorney Joseph A. Kalamarides.  The employer and its insurer were represented by attorney Constance E. Livsey.  The record closed at the conclusion of the hearing.


ISSUES

1.  Is the employee entitled to temporary total disability benefits, for a neck injury, from December 26, 1989 to the time he returns to work after completion of rehabilitation?


2.  Is the employee entitled to temporary total disability benefits, for shoulder injuries, from December 26, 1989 to the time he returns to work after completion of rehabilitation?


3.  Is the employee entitled to reimbursement of $674.13 in out‑of‑pocket medical expenses, $3,833.15 in medical expenses paid by the West Virginia Division of Rehabilitation Services, and $76.58 in transportation expenses for medical treatment?


4.  Is the employee entitled to reimbursement of $790.18 for vocational rehabilitation?


5.  Is the employee entitled to $1,322.26 so that he can reimburse the West Virginia Division of Rehabilitation Services (DRS) for the costs of tuition and books it provided?


6.  Is the employee entitled to reimbursement for $1,800.00 incurred for the purchase of a computer?


7.  Is the employee entitled to attorney's fees and legal costs?


SUMMARY OF THE EVIDENCE

The relevant history and the procedural background of this case between January 13, 1988 and January 10, 1992, were previously set forth in Taylor v. American Building Maintenance, AWCB No. 91‑0236 (September 5, 1991) and Taylor v. American Building Maintenance, AWCB No. 92‑0010 (January 10, 1992).  We incorporate those statements of history and procedure into this decision and order.  For a clear understanding of the facts in this case, those two earlier decisions and orders should be consulted.  To them we add the following evidence.


The record reflects that when Taylor returned to Wheeling, West Virginia in December 1990, he started investigating opportunities for retraining through the West Virginia Division of Rehabilitation Services (DRS).  He applied for and received a federal Pell Grant and enrolled in West Virginia Northern Community College to undergo a two‑year academic program in computer science and information processing.  This rehabilitation plan was never approved by the employer, the Rehabilitation Benefits Administrator, or this board.


On February 23, 1990, Dr. Wickler approved an on‑site job analysis of the job Taylor had at the time of his injuries.  Dr. Vukelich did the same on April 2, 1990.


An MRI of Taylor's cervical spine and shoulders was taken on March 9, 1992.  The cervical spine MRI showed posterior central protrusion at the C3‑4 level and C4‑5 level, mild stenosis and some degenerative changes at those space levels and osteophyte formation at the C4‑5 level which caused mild stenosis.  The MRI studies of the shoulders showed a Grade II impingement syndrome.


After reviewing the March 9, 1992 MRI's, Dr. Glass referred the employee to Reza Asli, M.D., a neurosurgeon.  After performing a neurological examination on June 26, 1992, Dr. Asli reported that Taylor had tenderness over the trapezium muscles and supraspinatus muscles bilaterally.  There was no significant limitation of range of motion of the cervical spine but movement was painful.  The doctor reported full range of motion in both shoulders.  It was Dr. Asli's opinion that Taylor might have some degenerative disc disease in the cervical spine associated with chronic cervical radiculopathy but those conditions were neither caused by his industrial injury nor the cause of his present pain and symptoms.  Finally, Dr. Asli did not find, from a neurosurgical viewpoint, that the employee had a disability.


Dr. Glass was deposed on October 6, 1992.  He testified that the employee complained at the first visit on October 15, 1991, of pain in both shoulders starting in the neck area and radiating into the shoulders.  The doctor noted pain in the neck especially when moving it toward the left.  (Dr.  Glass' deposition at 7).  Dr. Glass stated that when he examined Taylor in July 1992, he had full range of motion in his shoulders with tenderness along the paracervical muscles, especially on the left.  He testified that the employee's current shoulder conditions were the result of his industrial injuries, he required additional treatment in the form of physical therapy for six to eight weeks, and would not reach maximum medical improvement until after the physical therapy was completed.  If physical therapy was unsuccessful, he suggested anti‑inflammatory medications.  (Id. at 11‑14).  The doctor suggested that Taylor not work with his arms above shoulder level for any period of time and not lift anything over 25 pounds.  (Id. at 18‑19).  Dr. Glass acknowledged he had not reviewed the employee's previous medical history and records.  (Id. at 15‑16).


After the employer provided Dr. Glass with Taylor's previous medical history and records, he stated, in a letter dated November 2, 1992 to Livsey, "It does appear that he has had extensive physical therapy treatment and anti‑inflammatory medication and injections without any long lasting good result, therefore, I think I would agree that Mr. Taylor's condition probably would not improve with these modalities.  I think he is presently medically stable and stationary."


In a letter to Kalamarides dated February 22, 1993, Dr. Glass stated that the employee had been evaluated for permanent partial impairment purposes pursuant to the American Medical Association's Guides to the Evaluation of Permanent Impairment (3rd ed.) (Guides).  The doctor diagnosed chronic cervical sprain and chronic impingement to both shoulders.  He did not give an impairment rating of the shoulder because Taylor had a full range of motion.  For the neck he ascribed six percent impairment for the degenerative changes and six percent based on limitation of motion, for an overall 12 percent impairment.


In a letter to Kalamarides dated June 21, 1993, Dr. Glass stated that he felt Taylor's cervical strain condition was a direct result of his "industrial injury" and because of this injury he suffered a permanent impairment.  He also reiterated the employee did not suffer an impairment because of his shoulder conditions.


On June 30, 1993, Dr. Wickler's affidavit was filed.  It stated in pertinent part:


6.  At no time from the date I first examined Mr. Taylor on February 20, 1988, through November 27, 1989, did Mr. Taylor present with any signs or symptoms of cervical spine pathology.  Similarly, at no time during my care of Mr. Taylor did objective testing reveal the existence of any cervical spine injury or pathology.  In my opinion, there was no cervical spine involvement in either Glenn Taylor's left or right shoulder injuries.


7.  I released Mr. Taylor to return to full‑duty work following his left shoulder injury on May 15, 1988.  At that time, it was my opinion that he was physically capable of performing the regular duties of his position as an industrial janitor without limitation.


8.  Following arthroscopic surgery on Mr. Taylor's right shoulder, I released him to return to light‑duty work on July 7, 1989.  At that time, and throughout the remainder of my care of Mr. Taylor through November 27, 1989 it was my opinion that Mr. Taylor was capable of performing light‑duty work and, as I indicated in my chart notes of August 28, 1989, his only physical limitations were that he work with his arms at chest level or below.  It was my opinion that Mr. Taylor could perform light custodial work at chest level or below as of late August 1989. It was my hope that, with the assistance of the work-hardening program, Mr. Taylor would return to regular unrestricted work.


Dr. Wickler was deposed on July 19, 1993, and testified as follows:


Q.  During the period of time that you treated Mr. Taylor, did he at any time complain to you of neck pain or neck stiffness?


A.  No.


Q.  During any of the time that you treated Mr. Taylor, did he present with any objective findings or symptoms consistent with a neck injury?


A.  No.


. . . .


Q.  Mr. Taylor has been seen on probably five or six occasions, examined on five or six occasions by an orthopedic surgeon in West Virginia named Dr. Glass, and Dr. Glass is of the opinion, which he has set forth in a June 21, 1993 letter, that Mr. Taylor injured the muscles around his neck during the two industrial injuries for which you initially treated him.  Do you agree with that opinion?


A.  No.


Q.  Why not?


A.  Well, I reviewed my chart, Dr. Gieringer in this community also reviewed or examined the patient, there is no mention in his consult about a neck injury.  Dr. Ed Voke did as well, and although I don't have a copy of that report and I don't know for sure, I suspect he also had no cervical spine complaint.


. . . .


Q.  He no longer has the symptoms of the shoulder impingement syndrome?


A.  No, and there has been no substantiation in my chart, or at least as far as I know in Dr. Gieringer's consult and probably Dr. Voke's, that there was never a cervical spine complaint.


Q.  In your experience would it he expected that someone would have a cervical spine injury ‑‑ or, excuse me, a soft‑tissue injury and exhibit no symptoms for a year and a half, two years post‑injury?


A.  That would be unlikely.

(Dr. Wickler's deposition at 5‑7).


Dr. Glass was most recently deposed on July 15, 1993.  He reaffirmed his belief that Taylor has suffered a soft tissue injury around his neck which has brought about a permanent impairment to his neck.  This, he feels, was caused by the work‑related injuries in 1988.  (Dr. Glass, deposition at 11).  He also stated that the employee's present symptomatology does not reflect impingement syndrome of the shoulders and the 1988 injuries did not bring them about. (Id. at 25).  Dr. Glass testified that while he felt Taylor needed vocational rehabilitation, the only restriction he would place on him if he did work was not doing heavy work that involved overhead work and work with his shoulders.  (Id. at 9).  Dr. Glass testified there had not been any significant change in Taylor's neck condition since he first examined him in October 1991.  (Id. at 18, 26).


Also on July 15, 1993, Dennis J. Johnson, a rehabilitation counselor and manager of Crawford & Company's Health and Rehabilitation Division in Anchorage, Alaska, filed a vocational rehabilitation report.  He stated that the employer requested the report to determine whether the employee was entitled to a rehabilitation plan under AS 23.30.041(d) as that statute existed before July 1, 1988. He stated his report was based on the employee's deposition testimony, Dr. Wickler's reports, Dr. Glass' letter and report, Dr. Asli's report, and various physical therapy and chart notes.  Johnson concluded that Taylor had the "demonstrated skills, abilities, aptitudes, and achievement levels to qualify and to compete for jobs that exist in the Anchorage, Alaska labor market which pay at least $6.00 per hour and are otherwise commensurate with his physical restrictions. . . . ."


Taylor was deposed on April 12, 1991, and testified at the hearing.  He stated that he had graduated from high school in 1961 and served in the United States Navy between 1961 and 1965.  He got a union shop steward certificate from the University of West Virginia, was certified as a semi‑truck driver from the United Trucking School in 1975, and attended West Liberty State College in 1975 and 1976 studying business management and administration.  He also was certified in federal grant writing from Alaska Pacific University in Anchorage, Alaska in 1969.  The employee explained that he did not continue with his college education after his first year because his GI Bill benefits ran out.  (Taylor's deposition at 5‑9).


With respect to his job history, Taylor testified that he had worked as a carpenter, framer, truck driver, siding installer, TV antenna installer, coupling inspector, boring mill operator, sidewalk layer, and service station attendant "doing everything."  He stated the only way he learned these trades was by the way of on‑the‑job‑training.  (Id. at 13‑23).  He testified that after Dr. Wickler released him for work with a light‑duty restriction in November 1989, he really did not look for work very much.  He attributed this to the fact that he was under a light‑duty restriction and when he mentioned it to prospective employers he was not hired.  (Id. at 28, 32‑34).  He also noted that there was not an abundance of jobs in the Wheeling, West Virginia area.  (Id. at 35, 37).  In fact he stated that he really did not even seriously look for work until the spring of 1990.  The steps he took were looking in the newspaper and checking the board at job Service. (Id. at 34).  The employee stated that he had a job of installing two windows in July 1990, and because it involved a lot of above‑the‑shoulder work, it took him a lot of time. (Id. at 37).


On direct examination at the hearing, Taylor testified that his shoulders did not get better after the surgeries and they still hurt.  According to him, the physical therapy and work- hardening programs have not been beneficial.  He states he presently cannot lift above his head and has trouble carrying things like bags of groceries.  He said he even has a little pain without motion.  The employee testified that in light of his bad experience in installing the windows in July 1990, he does not think he could do the job he had at the time he was injured.  According to Taylor, when he was examined by Dr. Vukelich in March 1990, he was told his problem was "all in your head."  The taking of his history and the examination, he said, took no longer than five minutes.  On cross‑examination, the employee again stated that all of his work experiences were based on self‑taught, on‑the‑job training.  He testified that he has not yet received his computer science and information processing certificate because of problems he has had with algebra.  He wants to continue with school between September 1993 and June 1994 to be trained as a paralegal.


Melba Pinnow, the employer's administrator, also testified at the hearing.  In her capacity as administrator since 1987, it has been her job to hire janitors and oversee their work.  She said she could have put the employee in a position where he would neither have had to do over‑the‑head work nor lift over 25 pounds.  She also stated that he could have been assigned to airport duty because it was very light or another person could have been assigned to work with him to do the work he could not do.  Accordingly, she felt a job could have been provided for the employee which met Dr. Wickler's and Dr. Glass' physical restrictions.  Pinnow testified that, notwithstanding this, Taylor never returned to work after his May 23, 1988 injury.  Finally, Pinnow stated that in a letter dated August 12, 1991, she offered him a job within Dr. Wickler's physical limitations, but he did not respond.


The final witness to testify at the hearing was Dennis J. Johnson.  He explained that for injuries occurring before July 1, 1988, AS 23.30.041(d) provided that before an injured employee was entitled to a rehabilitation plan, a qualified rehabilitation professional had to first determine whether the employee could return to suitable gainful employment.  He noted that AS 23.30.265(31), at the time of the employee's injuries, provided the various factors for consideration of an injured worker's ability to attain suitable gainful employment.  Johnson explained that at the time of his injuries, Taylor had an average weekly wage of $240.00 and, assuming a 40 hour work‑week, this results in a $6.00 an hour wage.  He testified that after looking at the employee's past work experience, education, (including one year of college), and transferable skills, there was no reason why he could not have done light‑duty work making $6.00 an hour.  Some of the jobs Johnson believed Taylor could physically do for $6.00 or more an hour were file clerk, general office clerk, cashier (liquor/grocery), and office helper.  In conclusion, Johnson testified that the employee was not entitled to a vocational rehabilitation plan since he was capable of returning to suitable gainful employment without a vocational rehabilitation plan.


The record reflects that the employer has paid temporary total disability compensation between January 15 and 30, 1988, February 9 and May 14, 1988, May 25 and May 31, 1988, May 16 and December 25, 1989.  The employer controverted the employee's claim in its entirety on March 27, 1990.  No benefits have been paid since that date.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Is the employee entitled to temporary total disability benefits, for a neck injury, from December 26, 1989, the date Dr. Wickler released him for light‑duty work, to the date he returns to work after completion of his vocational rehabilitation?

The first question is whether Taylor's inability to work since December 26, 1989 to the present because of a neck injury is related to the shoulder injuries he suffered in 1988.


At the time the employee injured his shoulders in 1988, the Alaska Workers' Compensation Act (Act) defined "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.265(10).  The Act provided for benefits of 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," but does not define temporary total disability (TTD).  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


AS 23.30.120(a) provides in pertinent part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter . . . . "


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection"  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). (Smallwood II).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The Alaska Supreme Court stated in Wien Air Alaska v. Kramer, 807 P.2d 471, 474, n. 6 (Alaska 1991): "The fact that Kramer suffered a work related injury for which he received compensation from Wien Air is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)."  Also in Baker v. Reed‑Dowd, Co., 836 P.2d 916, 919 (Alaska 1992) the court held that, "Once an employee is disabled, the law presumes that the employee remains 'disabled unless and until the employer introduces 'substantial evidence' to the contrary."  (Citing Olson v. ATC/Martin J.V., 818 P. 2d 669, 672 (Alaska 1991)).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work‑related.  Smallwood II, at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work‑related.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to the determination of whether medical evidence is necessary to overcome the presumption.  Veco, at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In the first instance, we find the employee has established the preliminary link between his 1988 shoulder injuries and his neck condition.  This finding is based on several factors.  First, the record reflects the employer accepted the employee's claims relating to the shoulder injuries in 1988 and paid TTD and medical benefits for various periods during 1988 and 1989.  Kramer, at 474.  Next, Taylor has testified that the shoulder problems have caused neck pain and this condition is still with him today.  Further, he has not found physical therapy and work hardening to be of any benefit.  Third, Dr. Glass noted upon examination in October 1991, that the employee had pain in both shoulders starting in the neck area and radiating into the shoulders.  An MRI done March 9, 1992, revealed posterior central protrusion at the C3‑4 and C4‑5 levels, mild stenosis and some degenerative changes at those space levels and osteophyte formation at the C4‑5 level which cause mild stenosis.  On February 22, 1993, Dr. Glass advised the employee's attorney that his diagnosis was chronic cervical sprain and chronic impingement to both shoulders.  The doctor gave Taylor a permanent partial impairment rating at that time.  In another letter to the employee's attorney dated June 21, 1993, Dr. Glass stated that he felt Taylor's cervical strain condition was a direct result of his "industrial injury" Dr. Glass testified in July 1993, that the work‑related injuries in 1988 caused a soft tissue injury around the neck and, because of the neck condition, the employee has suffered a permanent impairment.


Having determined that Taylor has presented sufficient evidence to establish the preliminary link which, in turn, attaches the presumption of compensability to his claim, we next must decide if the employer has come forward with substantial evidence to overcome it.  A review of the evidence convinces us that the employer has carried this burden of proof.  First, we have the medical opinion of Dr. Wickler, Taylor's treating physician and surgeon from January 1988 until November 1989.  Dr. Wickler stated, affirmed, and testified to the fact that during this 22‑month period, which involved two surgeries and numerous examinations and consultations, the employee never complained of neck pain or stiffness.  He also noted that during this period Taylor never presented with any signs or symptoms of cervical spine pathology.  Nor did any objective testing during this period reveal the existence of any cervical spine injury or pathology.  Based on these facts, Dr. Wickler concluded that the employee's 1988 injuries did not cause any problems with his neck.  He also testified that it would be unlikely for a soft‑tissue neck injury to first exhibit symptoms two years after an injury.  Further, Dr. Wickler testified his opinion was supported by all of his chart notes and by the reports of Dr. Gieringer, and Dr. Voke, which did not mention any cervical spine complaints.  In light of this evidence we find the employer has come forward with substantial evidence that Taylor did not injure his neck as a result of the 1988 shoulder injuries.


In addition to this evidence, which we find substantial enough to rebut the presumption of compensability, we find that the employer's position is further supported by a great deal of other evidence.


First, when Taylor first saw Dr. Barrett on January 24, 1990, he did not complain of neck pain.
  The doctor noted twinges of pain in certain positions of the shoulders and they felt weak putting his arms above his head.  His only diagnosis, "Tender right AC joint.  Pain at limits of elevation on the right and rotation."  While the employee underwent physical therapy through March 1990, there is no indication it was for a neck problem.  On the contrary, the therapist's notes for March 26, 1990 stated that both shoulders had been injected, Taylor continued using heat and ultrasound on both shoulders, and strengthening exercises were done for the right glenohumeral joint.  Again, no mention of neck problems.  It was not until October 1990, 10 months after his first visit, that Dr. Barrett noted the employee complaining of aching in the left side of his neck.  Adding this period to 22 the months during which Dr. Wickler said the employee did not complain of a neck problem, we have a total of approximately 2 1/2 years in which no one had any knowledge of Taylor's alleged neck injury.  We concur with Dr. Wickler that it is unlikely that a person with a cervical spine injury would first exhibit symptom two years or more after an accident.  Finally, we note that while the cervical spine MRI done in March 1992 revealed certain problems at the C3‑5 levels, Dr. Asli determined that these conditions did not relate back to the employee's 1988 shoulder injuries.


Next, we note that when the employee saw and was examined by Dr. Vukelich on March 6, 1990, he complained only of the pain and associated problems he was then having with his right shoulder.  No mention was made of any neck pain.  After evaluating Taylor's medical records and performing his examination, Dr. Vukelich concluded there were no objective findings for a residual physical impairment as a result of the 1988 accidents.  Further, the doctor could not see why Taylor would not be able to return to work without restrictions.  The employee claims that it only took Dr. Vukelich five minutes to examined him, thus inferring that the doctor did less than a thorough job in arriving at his opinions.  There is no evidence, however, that assertion is true.  On the contrary, his report covered Taylor's chief complaints, history of his illness, past medical history, orthopaedic examination, review of x‑rays, and his opinion.  This report numbered over three full pages and was quite detailed.  Since the doctor had the employee's medical history in advance of the examination, we do not see why more than five minutes would be needed for that examination.


Having determined that the employer has come forward with substantial evidence to rebut the presumption of compensability, we must now decide whether the employee has proven all elements of his claim by a preponderance of the evidence.  We find that he has not carried that burden of proof.  While the employee and Dr. Glass feel there is a causal connection between the 1988 shoulder injuries and his neck condition, we are much more persuaded by the findings of Drs. Wickler, Vukelich, Asli and Bennett that such a connection does not exist.  Because the employee has not proven all elements of his claim by a preponderance of the evidence, we conclude that his claim for TTD relating to a neck condition must be denied and dismissed.


2. Is the employee entitled to temporary total disability benefits for his shoulder injuries from December 26, 1989 to the time he returns to work after completion of vocational rehabilitation?

Utilizing the analysis employed above, our first question is whether Taylor has established the preliminary link between his 1988 shoulder injuries and the disability (loss of earning capacity) he alleges after December 1989, when Dr. Wickler released him for light‑duty work.  We find that he has.  First, we take note of the fact that the employer accepted his shoulder claims and paid TTD benefits for a period of time.  Kramer, at 474.  Second, Taylor testified he is disabled because he still has pain upon movement, cannot do overhead work, and has difficulty carrying things such as bags of groceries.  He also stated that physical therapy and work hardening programs have not been helpful to relieve his symptoms.  As noted above, between January and April 1990, Taylor underwent injections and physical therapy for his shoulder conditions prescribed by Dr. Barrett.  By January 1991, Dr. Barrett suggested the employee not do work above eye level.  On October 6, 1992, Dr. Glass testified that Taylor's shoulder conditions were the result of the work‑related injuries in 1988.  Based on this evidence, we conclude the preliminary link has been established and the presumption of compensability attaches to the employee's claim.


Further, we find that the employer has come forward with substantial evidence to over come the presumption.  First, we again rely heavily on the findings and statements made by Dr. Wickler, Taylor's shoulder surgeon and treating physician for 22 months.  With regard to the employee's left shoulder, the doctor released him to return to work without restriction on May 15, 1988.  On July 7, 1989, Dr. Wickler gave the employee a release to return to light‑duty work with respect to the right shoulder.  This is the only restriction that Taylor had when he moved back to West Virginia.  The employee asserts that Dr. Barrett never released him for work between January 1990 and January 1991. However, Dr. Barrett's chart notes of April 20, 1990 state, "He has full movements.  Comp evaluation suggested he is fit for full duties."  Since Dr. Barrett's treatment of Taylor consisted merely in prescribing Felden and recommending six‑week rechecks, there if no indication the employee suffered a disability as a result of his shoulder conditions after December 1989.  It is also important to note that Dr. Barrett, like Dr. Wickler, only advised Taylor he should not do work above eye level.


Next, for the reasons set forth above, we rely on the report Dr. Vukelich issued on March 6, 1990.  After reviewing the employee's medical record and performing a physical examination, the doctor found the employee to be medically stable with no objective findings of residual physical impairment.  He also believed the employee could return to his regular employment with the employer without restrictions.


In addition to this evidence, which we consider substantial enough to overcome the presumption of compensability, we also find the employer's position is further supported by other evidence.


First, we rely on Johnson's report and testimony.  He stated that with Taylor's work experience, education, including one year of college, and transferable skills, and physical limitations, there was no reason why the employee could not have gone back to work with a light‑duty restriction.  Johnson felt Taylor could easily work as a file clerk, general office clerk, cashier and office helper. These jobs, he reported were available in Alaska and paid as much, if not more than, what he was earning with the employer.


Second, Pinnow testified the employee's job at time of injury was within the physical limitations set by his doctors.  She stated his job involved little working overhead and lifting more than 25 pounds.  She also noted he could have been assigned to very light‑duty work and could have worked with a partner.


Based on this evidence obtained from Drs. Wickler, Barrett, Vukelich, and Mr. Johnson and Ms. Pinnow, we find that the employee has overcome the presumption of compensability by substantial evidence.


Having determined that the employer has come forward with substantial evidence to rebut the presumption of compensability, we must now decide whether the employee has proved all elements of his claim by a preponderance of the evidence.  We find that he has not carried that burden of proof. In doing so we rely on the reports and findings of Drs. Wickler, Vukelich, Bennett and Glass.  All found that Taylor had full range of motion of the shoulders and did not suffer an impairment because of his shoulder conditions.  We are much more persuaded by these findings than the employee's testimony that he can no longer function because of his shoulder problems.  We also rely on the testimony of Mr. Johnson and Ms. Pinnow that the employee could work earning as much as he had with the employer, despite a restriction to light‑duty work.


Since we have found Taylor has not proven, by a preponderance of the evidence, that he was disabled (suffered a loss of earning capacity) because his shoulder conditions during the period in question, his claim for TTD benefits must be denied and dismissed.


3.  Is the employee entitled to reimbursement of $674.13 in out‑of- pocket medical expenses?

In light of the fact we have determined Taylor did not suffer a disabling neck injury as a result of his work‑related shoulder injuries, we find the employer is not responsible for any medical benefits relating to the neck condition.  Because it is undisputed that Taylor suffered work‑related shoulder injuries, it is possible for him to incur medical expenses and transportation expenses relating to those injuries without having suffered a continuing disability.  We have not been advised as to whether these expenses were incurred for the shoulder conditions and, as such, we direct the parties to ascertain the nature of these expenses and why they were necessary and reasonable.  We retain jurisdiction over this issue if the parties cannot resolve it.


4.  Is the employee entitled to reimbursement of $790.18 for vocational rehabilitation?

Based on the evidence relied upon in our discussion of the employee's claims for TTD relating to the neck and shoulders, we find that the employee has been able to return to suitable gainful employment after December 1989.  Accordingly, a rehabilitation plan under AS 23.30.041 was not appropriate in this case.


5.  Is the employee entitled to $1,322.26 so that he can reimburse the West Virginia Division of Rehabilitation Services for the cost of tuition and books?

As noted above, we have found Taylor was able to return to suitable gainful employment during the period in question, and, accordingly, did not need vocational rehabilitation.  Therefore, these expenses were unnecessary and must be denied.


6.  Is the employee entitled to reimbursement for $1,800.00 incurred for the purchase of a computer to assist him in his vocational rehabilitation efforts?

Since vocational rehabilitation was not warranted in this case, these expenses must be denied.


7.  Is the employee entitled to attorney's fees and legal costs?

Since we have awarded no compensation or other benefits (AS 23.30.145(a)) and Taylor's attorney has not successfully prosecuted his claim (AS 23.30.145(b)), these fees and costs must be denied.


ORDER

1.  The employee's claim for TTD benefits, vocational rehabilitation benefits, computer expenses, and attorney's fees and legal costs are denied and dismissed in accordance with this decision.


2.   We retain jurisdiction over medical and related transportation expenses in accordance with the decision.


Dated at Anchorage, Alaska this 27th day of August, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder



Russell E. Mulder



Designated Chairman



 /s/ Darrell F. Smith



Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Glenn H. Taylor, employee / applicant; v. American Building Maintenance Co., employer; and CNA, insurer / defendants; Case Nos. 8800273 and 8809884; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of August, 1993.



Flavia Mappala, Clerk

Rjr

�








    �At the hearing, the employer objected to our considering Dr. Barrett's chart notes because it had raised a Smallwood objection to them and the employee did not provide the doctor for the purpose of cross�examination.  8 AAC 45.900(11) provides:  "Smallwood objection" means an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1251 (Alaska 1976)."  Since these documents are referred to and quoted in our last decision and order, we conclude that any objection at this time has been waived and, accordingly, we deny the objection.







