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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ERNEST WARD,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9107259

TRI-GENERAL CONSTRUCTION, INC.,
)



)
AWCB Decision No. 93-0214


Employer,
)



)
Filed with AWCB Anchorage


and
)
August 27, 1993



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

__________________________________________________)


We heard the employer's appeal from the Reemployment Benefits Administrator's Designee's (RBA) determination of March 18, 1993, and the employee's claim for attorney's fees and costs on July 21, 1993, in Anchorage, Alaska.  The employee was represented by attorney Michael J. Jensen.  The employer and its insurer were represented by attorney Richard L. Wagg.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

It is undisputed that on March 28, 1991, Ward, while working for the employer, fell four or five feet and landed on both elbows.  He was seen the next day by Ralph Marx, M.D., who diagnosed bilateral radial head fracture.


The employer accepted the employee's claim and paid temporary total disability benefits, and medical expenses from March 29, 1991 through June 16, 1992.  On September 24, 1991, the employee filed a request with the RBA for a reemployment benefits evaluation.


On April 29, 1992, Ward signed what was termed "Waiver of Re‑Employment Benefits."   This document states in pertinent part:


I, Ernest D. Ward am aware that I am, or may be, entitled to re‑employment benefits under the terms of AS 23.30.041 of the Alaska Workers' Compensation Act.  I understand that those benefits may include but are not limited to such things as the services of rehabilitation specialists and the development of a reemployment plan.  I understand that the re‑employment plan could include on‑the‑job training, vocational training, academic training, self‑employment or a combination of these things.



After careful consideration of these matters, I hereby serve notice that I do not desire re‑employment benefits under the terms of AS 23.30.041 and I hereby reject the same.


On May 6, 1992, John W. Joosse, M.D., the employee's treating physician, gave him a permanent partial impairment rating of 12% of the whole person.  On June 16, 1992, the employer paid Ward permanent partial impairment benefits based, essentially, on Dr. Joosse's rating.


In a letter dated December 8, 1992, the RBA pointed out to Ward's attorney the fact that on April 29, 1992, the employee waived his right to reemployment benefits.  After a series of correspondence between the attorneys and the RBA, the RBA issued a determination on March 18, 1993, which found the employee eligible for evaluation for reemployment benefits.  This determination was timely appealed to us for consideration.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer appeals the RBA's determination on the basis that she abused her discretion in not considering the April 29, 1992 "waiver."  It contends that Ward knew he could not go back to the type of he did at the time of injury and, therefore, knew he needed vocational rehabilitation when he signed the waiver in April 1992.  The employee, on the other hand, contends that he did not now the true nature or consequences of the waiver and, therefore, should not he bound by it.


While the parties argue the facts surrounding this claim, we believe an underlying legal question must first he answered.  That question goes to the validity of the waiver.  Does a waiver, in essence, constitute a partial compromise and release agreement governed by the provisions of AS 23.30.012?  If not a partial compromise and released agreement, what type of agreement is it what is the basis for its validity.  Because of these questions we have, we direct the parties to brief them by 5:00 p.m., September 14, 1993.


We are also rather confessed regarding Jensen's attorney fee request.  We also noted that at the hearing the employer requested additional time to review those fees.  Accordingly, we request the parties to clarify this question for us.


ORDER

The parties are directed to brief the questions we raised in the decision in accordance with the decision.


Dated at Anchorage, Alaska this 27th day of August, 1993.



ALASKA WORKERS' COMPENSATION BOARD 



 /s/ Russell E. Mulder


Russell E. Mulder, Designated Chairman



 /s/ Darrell F. Smith


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Ernest Ward, employee / applicant; v. Tri‑General Construction, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case No.9107259; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of August, 1993.



Flavia Mappala, Clerk
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