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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAY C. COOK
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8921333



)

WEONA CORPORATION,
)
AWCB Decision No. 93-0215



)


Employer,
)
Filed with AWCB Anchorage



)
August 30, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Respondents.
)

________________________________________)


This matter came before us in Anchorage, Alaska on July 9, 1993.  The employee filed a petition for rehearing and modification of our March 19, 1992 decision and order.  That decision was issued after a hearing on his claim held on February 26, 1992.  At the present hearing the employee represented himself and participated by telephone.  Attorney Mark Figura represented the employer and its insurer.  The record closed at the end of the hearing.


In our original decision and order, we denied and dismissed the employee's claim for compensation benefits and
 medical expenses.  The employee submitted a petition for rehearing which we received on March 23, 1993. In it, he alleged we had erred originally and our findings and conclusions were not supported by the evidence.  He seeks modification of the original decision denying his claim.


ISSUES

1. Should we dismiss the petition if, as asserted by the insurer, it was filed more than one year after our original decision and order denying the employee's claim?


2. If not, should we modify our original decision and order?


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Timeliness of the Employee's petition.


AS 23.30.130(a) provides in part:


Upon . . . the application of any party in interest on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, . . . before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order . . . or award compensation. (Emphasis added).


Our regulations provide, at 8 AAC 45.150(h), "A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060." (Emphasis added) . Under 8 AAC 45.020(c), "Papers and documents will be filed at the division’s office or at any open hearing as of the date of receipt." (Emphasis added).


The date stamp placed on the employee's petition indicates we received it in our Anchorage office on March 23, 1993.  We therefore find the employee's petition was filed on that date.  The question then is whether that date is within one year of the date our original panel rejected his claim.


The certification on the employee's original decision and order indicates it was filed in our office on March 19, 1992.  As stated in the "Appeal Procedures" portion of the decision and order:  "A compensation order becomes effective when filed in the office of the Board . . . ."  On that basis we find that the employee filed his petition more than one year after rejection of his claim in the original decision and order. 


The employee attempts to rely on another regulation to extend the one‑year period in which to seek modification and rehearing.  8 AAC 45.060(b) provides that, "Service by mail is complete at the time of deposit in the mail.  If, within a given number of days after service by mail a right may be exercised or an act is to be done, three days must be added to the prescribed period."


As noted, however, our regulations require the filing of a petition to commence the rehearing and modification process.  We find this specific requirement, which measures the effectiveness of a filing by the date of receipt in a Board office, is unaffected by the regulations relating to the service of documents generally.  Moreover, even by its own terms the service regulation is only applicable to extend a time period where, "within a given number of days after service by mail a right may be exercised or an act is to be done . . . ."  We find that there is no right to be exercised or act to be done within a given number of days following the service of a petition for rehearing or modification other then an answer by the employer.  The employee may therefore avail itself of the three‑day period in responding to the petition, but we conclude that the employee may not add three days to the period allowed us for consideration of his petition.


Since effective filing of a petition is necessary to commence our review of a claim under AS 23.30.130 and 8 AAC 45.150, we find that our review of the employee's decision and order began more than one year after rejection of his claim.  For that reason, we conclude that the employee's petition was filed too late to comply with the requirements of AS 23.30.130.  His petition must therefore be denied and dismissed.


Because we have denied the employee's petition as untimely, we need not address his contention that the original decision and order was based on mistaken findings of fact.  However, in the course of preparing for the current hearing and during the proceedings we have examined the original panel's decision and order.  In doing so, we kept in mind the Court's admonition that the scope of our review for mistakes of fact under AS 23.30.130 is not unlimited.


The concept of mistake requires careful interpretation.  It is clear that an allegation  of mistake should not he allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation, §81.52, at 354.8 (1971).

Interior Paint Company v. Rodgers, 522 P. 2d 161, 168 (Alaska 1974)


We note initially that the employee's contentions are predominantly in the nature of a complaint that the decision was not based on substantial evidence.  Although he did not choose to do so, the employee could have taken that complaint on appeal to the Superior Court.  That procedure insures what the employee seeks here, that the facts underlying our decision get fresh consideration by a decision‑maker not associated with the original decision.  However, because of the expiration of one panel member's term and scheduling conflicts, the current hearing took place before a panel including none of the original panel members.


We reviewed the original decision in light of the employee's petition and the parties' presentations at hearing.  After doing so, we would find that the findings of fact in the original decision were not mistaken.  On that basis we would have concluded, had the employee's petition been timely filed, that the petition should be denied and dismissed.


ORDER

The employee's petition for modification of his March 19, 1992 decision and order is denied and dismissed.


Dated at Anchorage, Alaska this 30th day of August, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul. F./ Lisankie


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Darrell F. Smith


Darrell F. Smith, Member



 /s/ MARC D. STEMP


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ray C. Cook, employee / petitioner; v. Weona Corporation, employer; and Alaska National Insurance Company, insurer / respondents; Case No. 8921333; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of August, 1993.



Dwayne Townes, Clerk
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    �The Board panel which heard the claim and issued the decision and order consisted of designated chairman R. J. Ostrom, and members Robert W. Nestel and Jeffery A. Wertz.







