
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS F. STONE,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9034060



)

INTERNATIONAL MARINE CARRIERS, INC.,
)
AWCB Decision No. 93-0216

(Uninsured)

)



)
Filed with AWCB Anchorage


Employer,
)
August 30, 1993


  Petitioner.
)

________________________________________)


This matter came before us in Anchorage, Alaska on the employer's petition to dismiss the employee's claim.  Attorney Michael T. Stehle represents the employer.  Attorney John R. Fitzgerald represents the employee.  The parties agreed to our consideration of the petition based on the written record and briefs.  The record closed, and the matter was ready for consideration, on May 6, 1993 when we next met and had an opportunity to consider the matter following our receipt of the parties' reply briefs.


The employee alleges he was injured while working for the employer as a licensed, Able Seaman aboard the U.S.N.S. Sealift Antarctic in November 1990.  At the time the ship was tied up alongside a pier in the Port of Anchorage having taken on a load of JP‑5 fuel.  The U.S.N.S. Sealift Antarctic is a tanker.  It operates as part of the U.S. Navy, Military Sealift Command.  The alleged injury occurred while the employee and other members of the ship’s crew were engaged in loosening the ship's mooring lines in preparation for getting under way.


ISSUES

1) Are we precluded from considering the issue of our jurisdiction over the employee's claim?


2 ) Is the employee's claim barred by the Suits in Admiralty Act or the Public Vessels Act?


3) If not barred, does the employee's claim fall within our jurisdiction under the Alaska Workers' Compensation Act?


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Consideration of our jurisdiction.


The employee contends that the employer is barred from raising the issue of our jurisdiction over his claim on an estoppel theory.  The employee asserts that, after he filed suit against the employer under the Jones Act, the employer denied the employee was a seaman under the Jones Act.  The employee alleges that in response to that denial he dropped his Jones Act claim and filed a claim for benefits under our Act.  The employee asserts that the employer cannot "deny seaman status to obtain dismissal of a Jones Act suit, then use seaman status as an affirmative defense to bar an [Alaska Workers' Compensation Act] claim."  The employer argues it did not deny the employee's status as a seaman.  Even if it had, the employee's choosing to dismiss his Jones Act claim should not bar its challenge to our jurisdiction over the claim.


In previous decisions other hearing panels have concluded that we have both the right and the duty to determine whether our Act gives us jurisdiction over a claim prior to exercising it.  Panels have therefore raised jurisdiction on their own motion without request from the parties.  See, for example, Larsen v. State of Alaska, AWCB No. 81‑0094 (April 8, 1981).  Jurisdiction has also been considered by the panel hearing the claim even where the parties have previously withdrawn any objection to our exercise of jurisdiction.  Gibeau v. Kollsman Instrument Company, AWCB No. 92‑0041 (February 24, 1992).


We agree with the approach taken by those panels cited above.  We conclude that, where we have reason to question our jurisdiction over a claim, we must make a determination of jurisdiction before going on to consider the claim itself.  We make that determination without regard to the parties' prior activities.  Consequently, even if we assume for purposes of our analysis both that the employer denied the employee's seaman status as alleged and that the doctrine of estoppel would properly bar the employee’s assertion of that status as an affirmative defense, we still conclude that we must address the question of our jurisdiction.  We base that conclusion on the stipulated facts below which, we find, raise the question of our jurisdiction over the employee's claim.


2.  Is the employee's claim barred?


The employer contends that the employee's claim against it under our Act is barred by the provisions of the Suits in Admiralty Act (46 U.S.C. § 742) and the Public Vessels Art (46 U.S.C. § 781).  We do not commonly deal with these statutes but have read the parties' briefs on this issue, the statutes themselves, and some of the cases construing them cited in their briefs.


The employer asserts that these acts permit admiralty suits against the federal government, like those that would otherwise be permitted against privately owned vessels, for damages related to the operation of government owned or operated vessels.  Under those acts, "Where a remedy is provided . . . it shall hereafter be exclusive of any other action by reason of the same subject matter against the agent or employee of the United States . . . whose act or omission gave rise to the claim. 46 U.S.C. 745 and 782.


The employee asserts his claim should not be barred.  He points out that the employer can cite no cases where a workers' compensation claim was held to be barred.  He also notes that while remedies may be available to a seaman injured aboard a vessel of the United States under these acts, they must relate to the same subject matter to be barred.  He relies on a District Court case from the Middle District of Florida, Shields v. United States of America and Sea‑Land Corporation, 662 F.Supp. 187 (M.D.Fla. 1987).  There the court held that a claim based on arbitrary and willful denial of maintenance and cure benefits had no analogous remedy under the Suits in Admiralty Act and was not barred.  The court explained, however:


[T]he plaintiff seeks recovery from Sea‑Land not for the wrongful acts of its master or crew in the management of a United States vessel, but for the arbitrary and willful conduct of its insurance department in handling benefits claims.  The Court finds that such arbitrary claims handling is an entirely different subject matter from the negligent conduct for which the SAA provides a remedy.  The Court further finds that the SAA was not designed to preclude recovery for arbitrary claims handling.

Id. at 190‑91.


We find, based on the parties' stipulation, that the employee's claim stems from an injury allegedly incurred while aboard ship loosening lines securing the ship to the pier.  We find a seaman aboard a private vessel would have remedies for such an injury which would implicate the bar provisions of the Suits in Admiralty and Public Vessels Acts.  We also find, based on the stipulated facts, that the employee's workers' compensation claim arises from the same subject matter (loosening lines aboard ship).


Moreover, the Alaska Supreme Court has found the remedies available to injured seaman under our Act more limited than those available under maritime law.  In Brown v. State of Alaska, Division of Marine Highways, 816 P.2d 1368, 1374 (Alaska 1991) the court noted that the scope of the maritime remedy of maintenance and cure was broader than the available remedies under the Alaska Workers' Compensation Act.  The right of maintenance and cure attaches to injuries or illnesses occurring while the seaman is "subject to the call of duty" without regard to whether the injury or illness is "work‑related."  The court concluded that substituting remedies available under our Act, for the maritime remedies otherwise available to seamen under traditional maritime remedies and the Jones Act, would result in seamen not being “compensated to the full extent of [their] loss." Id. at 1375 quoting Brice v. National R.R. Passenger Corp., 664 F.Supp. 220, 224 (D.Md. 1987).


We find, therefore, that the employee's claim under our Act arises from the same subject matter as would his maritime claims against a private vessel.  We also find that his remedies under our Act would be more limited than those available to him under maritime law.  We conclude, then, that his claim under our Act is barred by the provisions of the Suits in Admiralty Act and the Public Vessels Act.


3. Does the employee’s claim come within our jurisdiction under the Alaska Workers' Compensation Act?

At a prehearing conference on March 31, 1993 the parties agreed to certain stipulated facts for the purpose of determining our jurisdiction over the employees claim.  They stipulated:


1) At the time of the alleged injury, the employee was a member of the [Seafarer's International] Union.


2) The union called the employee in Anchorage.  He flew to the union's offices in Seattle to pick up his assignment papers.  He then flew back to Anchorage and boarded the ship.


3) The employee was placed on the employer's payroll on October 31, 1990.


4) At the time of injury, the employee was employed by International Marine Carriers.


5) At the time of [the employee's] alleged injury, he was on the ship removing a spring or breast line.


6) The ship left the Port of Anchorage and sailed to Hawaii.  The ship then continued its voyage to San Francisco.


Based on the stipulated facts, we find that the employee was a seaman assigned to full‑time duty aboard the U.S.N.S. Sealift Antarctic.  McDermott international, Inc. v. Wilander, 111 S. Ct. 807 (1991).  As such, we conclude that we do not have jurisdiction under our Act unless his claim falls within the "local interest" exception or the so‑called "twilight zone" of overlapping state and federal jurisdiction.
  To do otherwise would represent an unconstitutional infringement on the "overriding federal policy of a uniform maritime law." Anderson v. Alaska Packers Association, 635 P.2d 1182, 1184 (Alaska 1981) (quoting Sun Ship, Inc. v. Pennsylvania, 447 U.S. 715 (1980)); Cordova Fish & Cold Storage Co. v. Estes, 370 P.2d 180 (Alaska 1962).


We find the employee, at the time of his injury, was engaged in "traditional maritime work" (loosening shore lines) and that as a licensed, Able Seaman his primary duties aboard ship would involve traditional maritime work.  We also find that the alleged injury took place aboard ship, a maritime location, while the ship was in navigation. (A ship need not be underway to be considered in navigation) .


We find that the majority of the employee's work was performed on a vessel operating outside the state of Alaska and without close ties to any particular plant or locality on shore.  We base these findings on the nature of the ship's operation carrying cargo between Anchorage, Hawaii, and San Francisco, our knowledge of the distances between those points, and the inference that at expected vessel speeds the time in transit and in other ports would greatly exceed the time spent in Anchorage or in Alaskan waters.


We conclude under both the local interest exception and the twilight zone analysis that the employee's claim falls outside our jurisdiction.  The elements of the employee's claim, including the general nature of the employee's work, the nature and location of the work at time of injury, and the ocean‑going nature of the vessel's operation, are all considered maritime.


While the ship was located at a pier in the Port of Anchorage, as we have previously noted, the Anderson court pointed out that proximity to land alone is not sufficient to support state jurisdiction. Anderson, 635 P.2d at 1185.  Similarly, while the citizens of Alaska undoubtedly have an interest in the safe loading of petroleum by‑products as the employee asserts, the nature of the vessel's port call (loading a cargo of fuel for transport to Hawaii) was maritime rather than local in nature.


Considering all elements relied upon by our courts in determining state jurisdiction, in Anderson and Estes, we find that the application of state jurisdiction here is impermissible.  We find the federal interest substantial, rather than "slight or marginal."  We find our assertion of jurisdiction, over a seaman serving aboard a tanker operating predominantly at sea between several states, would impermissibly cause substantial prejudice to the uniformity of maritime law.


For those reasons, we conclude that the employee's injury in November 1990 does not fall within our jurisdiction.  The employer's petition is therefore granted.  The employee's claim for compensation and benefits is dismissed for lack of jurisdiction.


ORDER

The employee's claim for compensation and benefits is denied and dismissed.


Dated at Anchorage, Alaska this 30th day of August 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ S. T.  Hagedorn


S. T. Hagedorn, Member



 /s/ Darrell F. Smith


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Thomas F. Stone, employee / respondent; v. International Marine Carriers, Inc., employer / petitioner; Case No. 9034060; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of August 1993.



Flavia Mappala, Clerk
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    �The employer noted two typographical errors in the summary.  The employee did not dispute the errors and they appear obvious to as.  We therefore incorporated the employer's objections to the original summary in our statement of stipulated facts.


    �As we have previously noted, the Alaska Supreme Court has never expressly relied on the "twilight zone" analysis.  However, we have recognized it as possibly another basis for asserting our jurisdiction.







