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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN THOMAS RAVITHIS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8101425



)

MODERN CONSTRUCTION COMPANY,
)
AWCB Decision No. 93-0218



)


Employer,
)
Filed with AWCB Anchorage



)
August 31, 1993


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


Employee's claim for payment of medical expenses, an attorneys fee, and costs was heard at Anchorage, Alaska on August 19, 1993.  Employee was present and represented by attorney Chancy Croft.  Defendants were represented by attorney Michael Budzinski.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment in 1981.  A form for a concrete wall fell on Employee pinning him to the ground from the waist down.  He suffered multiple pelvic fractures.  His post‑injury care included treatment for a variety of lumbar and lower extremity problems including a left‑side hemipelvis malunion with an external rotation deformity at the hip affecting the entire right lower extremity.


Employee’s knees were not specifically injured in the 1981 incident.  Employee had bilateral arthrotomies of his knees in the late 1950's.  He testified he had little pain or problems with his knees between that time and his injury in 1981.  He testified he complained of left knee pain sometime in 1982 while he was doing physical therapy to recover from his injury.  He testified he was given Feldene to help cope with the knee pain.  He testified he took Feldene until 1989.


Employee returned to work about the first part of May 1982.  He continued to consult Douglas Smith, M.D., who had treated him when he was hospitalized, as well as other physicians.  The medical records through his course of treatment in 1981 and 1982 reflect complaints of hip, back, and pelvic pain.  There is no mention of left knee problems.


In December 1982 Employee was seeing Jean McCarthy for physical therapy.  She wrote to Dr. Smith on December 28, 1982, that Employee sprained his right ankle earlier that month.  She noted that she reviewed with him the taping of his ankle.  Dr. Smith mentioned a "leg problem" in his December 30, 1982 chart notes.  He did not note which leg had a problem.  There is no specific mention in any of Dr. Smith's notes or reports of a left knee problem.


Employee consulted J. Michael James, M.D., in mid‑1983.  In his July 21, 1983 chart note Dr. James stated: "The patient enters today with complaints of eversion and pronation of his left foot as well as wearing down of the shoe.  Indeed this is a unilateral phenomenon and does not appear to be developmental and is probably related to muscle [loss] or imbalance." He referred Employee to be fitted for a shoe modification.  Employee testified that Defendants paid for the shoe orthotic.


In his November 29, 1983 chart note Dr. James mentions that:  "The sample of Feldene that I gave him as a trial for his knee pain has given some symptomatic relief of it."  Employee returned to Douglas Smith, M.D., in July 1984.  His chart note of July 5, 1984 states:  He continues on Dilantin and Elavil from Dr. James, and also had a period when he took Feldene because of temporary knee problems."


Employee continued to work.  He returned to Dr. James in November 1989 because of low back pain.  There is no mention of any knee problems.


Employee came under the care of Earnest C. Brock, M.D., in 1991.  Dr. Brock mentioned that Employee was seeking benefits from the Social Security Administration for his bilateral meniscectomies, his cardiac bypass, and complaints of pain in both knees.  He also mentioned the old fractures of Employee's pelvis.


Employee later consulted H. Leslie Fowler, M.D., who performed arthroscopic knee surgery in 1992.  There is some confusion in Dr. Fowler's reports of whether the surgery was on the right or left knee.  Dr. Fowler also provided conflicting reports regarding the relationship of Employee's knee condition to his 1981 injury. In his March 15, 1993 letter to Defendants, Dr. Fowler stated: "I do not feel the conditions in his right or left knee [are] related to the crush injury of his pelvis."  Later Dr. Fowler stated: "It is possible that the crush injury to his pelvis in 1981 aggravated the problems with his knees and might possibly have caused that condition to worsen although it undoubtedly had been developing long before that date."  Regarding his previous letter, Dr. Fowler stated: "A more accurate statement would be I do not directly attribute the surgery performed in 1992 to conditions created from the injury suffered in 1981, however the injury in 1981 might have contributed to the worsening symptoms that developed."


Physical therapy was prescribed after the surgery.  Defendants refused to pay for treatment of the left knee condition, contending it is not related to the 1981 injury.


Employee was examined by Edward Voke, M.D., at Defendants' request.  Dr. Voke stated in his February 10, 1993 report: “My impression is that this gentleman's knees would have deteriorated secondary to his 1958 problem even if the 1981 injury had never occurred.  His leg length discrepancy is minimal, if any."  Dr. Voke explained his reasoning for believing there was no relationship between the injury and the knee condition in his deposition.  He

stated:  


Number one, he was never originally treated for a knee injury . . . . [H]is pelvis was injured but . . . he didn't have a dislocation of the sacroiliac joint, for instance. . . [H]e didn't have any real dislocation or disassociation of the two sides of the pelvis . . . [I]t wasn't enough of an injury to cause enough of an imbalance, particularly walking, in order for me to appreciate that had it not been for this injury that he wouldn't have gone on and had any problems with the knees.

(Voke Dep. at 10 ‑ 11).  Dr. Voke also explained: "There is a possibility that his knee complaints were exacerbated by the change in dynamics of the left leg as a result of the pelvic trauma.  However, this does not meet medical probability."


Employee contends Dr. Voke did not thoroughly evaluate him or have all of his medical records.  He testified the doctor was distracted by other business concerns during Employee's visits.  Defendants contend Dr. Voke took extreme care to give Employee a thorough examination and a fair determination.  They note that Dr. Voke had Employee return for a second visit so he could clear up questions and review the x‑rays. (Voke Dep. at 6).


Employee was examined and treated by Dr. James again in 1993. In his March 18, 1993, chart note Dr. James stated:


The left knee symptoms reflect the chondromalacia which was noted previously in the 1980's . . . . There is a possibility that his knee complaints were exacerbated by the change in dynamics of the left leg as a result of the pelvic trauma.  However this does not meet medical probability (is not medically probable) in my eyes.


Employee also consulted Ross Brudenell, M.D., for an evaluation.  Dr. Brudenell reported:


With respect to his knee condition, I believe 50% of this present condition can be attributed to the index industrial accident as a permanent aggravation of a pre‑existing condition. . . . The long‑standing external rotation, lower extremity posture which is, I believe, directly attributable to his external rotation acetabular development of the aggravated medial knee compartment condition in his left knee.  It is important to note that the actual radiographic appearance of the right knee is more notable with respect to medial compartment narrowing than is the left knee but the clinical condition, including local medial jointline tenderness, is more striking on the left.  The present left knee condition is, I believe, aggravated to the exten[t] that, but for the index industrial injury, the left knee condition on a more probably than not basis would be somewhat less symptomatic than it is at the present time.


Dr. Brudenell went on to state:  "Assuming the examinee's history is correct, and given the natural history of an external rotatory deformity of the lower extremity to produce knee symptoms only if a pre‑existing condition is present, my opinions are based upon a reasonable degree of medical certainty . . . ."


Defendants have provided medical treatment for Employee's low back, pelvis, and sexual dysfunction conditions.  However, they have refused to pay for the recent treatment or surgery on the left knee.  In addition to seeking payment of these medical expenses, Employee seeks payment of the physicians' charges for reports.  Among the charges listed is one for a report from Richard McEvoy, M.D.  Employee consulted Dr. McEvoy, and the doctor gave him a written report.  However, Employee testified Dr. McEvoy told him he did not want to get involved in a workers' compensation claim.  Employee testified he gave Dr. McEvoy his word that he would not file the report with us.  Although Employee’s attorney was aware of this report, no copy was ever filed with us as required by AS 23.30.095(h).  Defendants request that, if we find the claim compensable, we strike payment of the report charge because Employee failed to comply with the law.


Employee also seeks payment of his airfare to travel to Alaska.  In addition, he requests payment of storage fees.  Employee's claim was originally scheduled for hearing in February 1993, but was continued because Dr. Voke’s report was not completed.  Employee testified at the hearing that when he came to Alaska in February he knew he would need to remain here to do battle with Defendants.  Therefore, he gave up his apartment and put his belongings into storage.  Accordingly, he believes Defendants should pay the storage fees.


Employee also seeks payment of his attorney's fees, paralegal services, and costs totaling $998.99.  Defendants do not dispute the hourly rate requested or the hours of services itemized by the attorney's affidavit.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . . . It shall be additionally provided that, if continued treatment or care or both beyond the two year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require . . . .


In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991), and again in Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992), the court held that the presumption of compensability in AS 23.30.120(a) applies to a claim for continuing medical care more than two years after the date of injury.  Subsection 120(a) provides in part.  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


The court has discussed the presumption in cases involving the relationship of the condition to the employment or whether an injured worker continues to be disabled.  In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II) , the court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach. [I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316.  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court “has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d at 210).


The standards used to determine whether medical evidence is needed to establish the preliminary link apply to determining whether medical evidence is needed to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence the injury was not work‑related, the presumption drops out, and the employee must prove all elements by a preponderance of the evidence.  Id. at 870.


In Carter the court stated:


[T]he Board retains discretion not to award continued care or treatment or to authorize care or treatment different from that specifically requested based on the requirements demonstrated either by the employee's raised and unrebutted presumption, or by the preponderance of the evidence, as further informed in each case by the "Board's experience, judgment, observation, unique or peculiar facts of the care, and inferences drawn from all of the above."


We find Dr. Brudenell's opinion raises the presumption.  We find Dr. Voke's and Dr. James' opinions overcome the presumption.  We conclude Employee must prove his claim by a preponderance of the evidence.  We find he failed to do so.


We find there is an indication Employee had left knee problems in 1983 and 1984.  Dr. Smith, who treated him at that time, specifically noted in 1984 that the left knee problem was a temporary problem.  We find this evidence weighs against finding the claim compensable.


Dr. Fowler’s opinions are confusing and contradictory.  Although doubtful medical evidence must he resolved in Employee's favor, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984), we can decide what weight to give the evidence.  AS 23.30.122.  Because his opinion is confusing and contradictory, we give very little weight to Dr. Fowler's opinion that the present left knee condition is related to the 1981 injury.


Dr. James treated Employee's knee complaints in 1983.  He treated and examined him again in 1993.  It is his opinion to a reasonable degree of medical certainty that the present knee condition is not related to the 1981 injury although it might be possible.  We give greater weight to Dr. James' opinion because he treated Employee shortly after the injury and again 10 years later.  Dr. Voke also does not believe the condition is related to the 1981 injury.


We find Dr. Brudenell believes the knee condition is related to the 1981 injury.  Dr. Brudenell indicated his opinion is based upon Employee’s history which he assumes to be correct.  Although Dr. Brudenell had Employee's previous medical records, he indicated throughout his report that Employee is vague about the development of his left knee complaints.


This is a difficult case.  The conflicting opinions by well‑respected physicians are troubling and impossible to reconcile.  However, we must weigh the evidence and decide how much weight to give to the various physicians' opinions.


Although we believe Dr. Brudenell very thoroughly reviewed Employee’s medical records and thoroughly examined Employee, we find Dr. Brudenell had to rely upon Employee's statements about his left knee condition in the period of 1981 through 1993 in forming his opinion.  We listened to Employee's testimony at the hearing and reviewed the medical records, noting that the records did not always coincide with his recollections of events.  For example, he testified that he took Feldene until 1989.  However, the medical records do not support this testimony.  Dr. Smith noted in July 1984 that Employee took Feldene for "a period," but there was no indication that he was even taking it in July 1984, much less an indication in the medical records that he took it up until 1989.


On the other hand, Dr. James and Dr. Smith had the opportunity to examine and treat him during that period.  We accord their opinions greater weight than Dr. Brudenell.  They believed the left knee was only temporarily aggravated by the 1981 injury.  Dr. James does not believe the 1981 injury caused the need for the 1992 surgery.


Having given less weight to Dr. Brudenell's opinion and very little weight to Dr. Fowler’s opinion, we conclude Employee did not prove his claim by a preponderance of evidence.  We will deny and dismiss his claim for treatment of his left knee.  We will also deny and dismiss his related claims for legal costs and an attorney's fee.


ORDER

1. Employee's claim for medical expenses for treatment of his left knee is denied and dismissed.


2. Employee's claim for an attorney's fees and legal costs related to pursuing his claim for medical expenses for treatment of his left knee is denied and dismissed.


Dated at Anchorage, Alaska this 31st day of August 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ S. T.  Hagedorn


S. T. Hagedorn, Member



 /s/ Patricia Volldendorf


Patricia Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31at day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John Thomas Ravithis, employee / applicant; v. Modern Construction Company, employer; and Industrial Indemnity Company, insurer / defendants; Case No. 8101425; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of August 1993.



Flavia Mappala, Clerk
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