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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GEORGE T. THERRIAULT,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No.9006224


v.
)



)
AWCB Decision No. 93-0220

CHEVRON U.S.A., INC.,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
September 1, 1993


Employer,
)


  Defendant.
)

                                                                                  )


Employee's request for payment of medical expenses, attorney's fees, and costs was heard at Anchorage, Alaska on August 19, 1993.  Employee was present and represented by attorney Joseph Kalamarides.  Defendant was represented by attorney Clay A. Young.  The record was complete and the claim ready for decision at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed Employee suffered a left knee injury in the course and scope of his employment on March 16, 1990.  Defendant paid temporary and permanent disability benefits for a period of time as well as medical expenses.


Employee was initially treated at the offices of Charles Essex, M.D. Later he was treated by Richard McEvoy, M.D., who performed surgery sometime in October 1990.
  After the surgery Employee moved to Florida from December 1990 to April 1991. (Therriault Dep. at 31.) Dr. McEvoy wrote a prescription for Employee to get physical therapy. (McEvoy December 3, 1990 prescription.) Employee testified he went to a physical therapy clinic near his home in Florida, but he could not get the therapy based on Dr. McEvoy's prescription.  The clinic told him he had to have a prescription from a physician licensed in Florida.


According to medical records which Defendant used in deposing Employee but which apparently weren't filed with us, Employee contacted Dr. McEvoy who asked him to follow up with a Florida physician to get the physical therapy. (Therriault Dep. at 41.) Employee then sought the care of Edward Swan, M.D., and obtained a prescription for physical therapy.


Employee returned to Alaska in April 1991.  He was examined again by Dr. McEvoy who rated the permanent impairment of his left knee. (McEvoy July 5, 1991 report.) Employee testified he later called Dr. McEvoy's office for an appointment because he was having problems with his knee.  Employee did not see Dr. McEvoy.
  Instead, Employee consulted David McGuire, M.D. In his September 19, 1991 report Dr. McGuire indicated he did not believe Employee was medically stationary.  In that same report, he recommended arthroscopy surgery.  Employee testified that Dr. McGuire charged $130.00 for the examination.  Defendant refused to pay Dr. McGuire’s charges contending this was an unauthorized change of treating physicians.


Employee returned to Florida.  He again returned to Dr. Swan's care because he was having problems with his low back and right knee.  He had injured his right knee in the 1950's while in the military service, and he wore a brace on the right knee.  Employee testified Dr. Swan examined his right knee and back.  Employee testified Dr. Swan ordered a bone scan of both knees. (Id. at 44.) Dr. Swan testified he treated Employee's ankles, right knee, and low back.  He testified the left knee injury caused the need for this treatment. (Swan Dep. 16‑18.)


Dr. Swan wrote to Defendant's adjuster, D. Michael Wisdom, on May 12, 1992, stating Employee's problems with his low back, right knee, and ankle were a result of the additional stress on his body from the left knee injury. In his deposition Dr. Swan stated the aggravation to Employee's right knee would be permanent, while the aggravation to the ankle and back were temporary. (Id. at 35‑38.)


Edward Voke, M.D., examined Employee at Defendant's request. He believes Employee's left knee injury temporarily aggravated Employee’s ankle, back and right knee conditions. (Voke

August 7, 1993 evaluation report).


Dr. Swan fitted Employee’s right knee brace and prescribed a left knee brace.  The Veteran's Administration paid for the right knee brace.  Dr. Swan testified the left knee brace was reasonable and necessary treatment for the left knee injury of March 1990. (Swan Dep. at 15.) Dr. Swan has billed Defendant for his treatment of Employee. (Id. at 18.)


Defendant refused to pay for medical treatment Employee received after March 9, 1992. Defendant refused to pay based on the two‑year limitation in AS 23.30.095(a) (Wisdom April 10, 1992 and June 12, 1992 letters).


In addition to reeking payment of medical expenses, Employee seeks his actual attorney's fees of $2,712.50 at $175.00 per hour and paralegal fees of $332.00 at $80.00 per hour.  Defendant objected to the hourly rate, although Defendant acknowledged Kalamarides' expertise in workers' compensation claims.  Defendant contends the case was not complex and an hourly rate of $150.00 is appropriate.  Employee seeks payment of his costs to travel from his home to attend the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
IS EMPLOYEE ENTITLED TO CONTINUING MEDICAL CARE?


AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . . . It shall he additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require . . . .


In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991) , and again in Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992), the court held that the presumption of compensability in AS 23.30.120(a) applies to a claim for continuing medical care more than two years after the date of injury. Subsection 120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter . . . ."


The court has discussed the presumption in cases involving the relationship of the condition to the employment or whether an injured worker continues to be disabled.  In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The court "has consistently defined 'substantial evidence,' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).


The standards used to determine whether medical evidence is needed to establish the preliminary link apply to determining whether medical evidence is needed to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence the injury was not work‑related, the presumption drops out, and the employee must prove all elements by a preponderance of the evidence.  Id. at

870.


In Carter the court stated:


[Tlhe Board retains discretion not to award continued care or treatment or to authorize care or treatment different from that specifically requested based on the requirements demonstrated either by the employee's raised and unrebutted presumption, or by the preponderance of the evidence, as further informed in each case by the "Board's experience, judgment, observation, unique or peculiar facts of the case, and inferences drawn from all of the above."


we have concluded treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska‑‑‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981); aff'd 3 AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, Memo. Op., Op. No. 7033 (Alaska June 1, 1983).


Relying upon Dr. Swan's and Dr. Voke's opinions we find Employee raised the presumption that his knee injury required care and treatment more than two years after the injury.  We find Dr. Swan prescribed a brace to treat Employee's left knee condition.


Based on these same doctors, opinions, we find Employee raised the presumption that his left knee injury aggravated, at least temporarily, the condition of his low back, his right knee, and his left ankle.  We find Dr. Swan examined Employee for these conditions and provided treatment for the right knee aggravation.


We find Defendant produced no evidence to overcome the presumption.  We find nothing in Employee's raised and unrebutted presumption or from the preponderance of evidence to cause us to use our discretion to award treatment or care different from that requested by Employee.  Given the medical evidence, we find Employee continues to need medical care for his injury. We authorize further medical care at Defendant's expense.  We find the examinations and treatment which Employee has received since the injury, whether from Dr. Swan or Dr. McGuire, have been reasonable and necessary. We will order Defendant to pay Dr. Swan's charges, whether for examination or treatment of the left or right knee, low back, or ankles.  In addition we will order Defendant to pay for Employee's left knee brace. Because of the dispute about the change of physicians, we will discuss Dr. McGuire's charges separately.

II.  WAS DR. MCGUIRE'S EXAMINATION UNAUTHORIZED?


AS 23.30.095(a) provides in part:


When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physician.


Contrary to Defendant's assertions, we find Employee's change to Dr. Swan was referral to a specialist by Dr. McEvoy.  Accordingly, Employee's change of physician to Dr. McGuire was permitted under subsection 95(a) without Defendant's consent.


We find Dr. McEvoy wrote a prescription for physical therapy which Employee was expected to obtain in Florida.  We find Dr. McEvoy's prescription was inadequate for Employee to obtain physical therapy in Florida.  In order to obtain physical therapy he needed a prescription from a physician who was a specialist, i.e., licensed to practice medicine in Florida.  To enable Employee to get the needed therapy, Dr. McEvoy referred Employee to a physician licensed to practice medicine in Florida, and Employee consulted Dr. Swan.  Because the change to Dr, Swan was by referral, Employee could later change attending physicians without Defendant's approval.  Therefore, we will order Defendant to pay Dr. McGuire's charges of $130.00.

III.  IS EMPLOYEE ENTITLED TO HIS ACTUAL ATTORNEY'S FEES?


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded . . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


We find Defendant resisted the payment of medical benefits. This resistance requires us to award a reasonable attorney's fee.  Based upon the ruling in Lovick v. Anchorage School District, 3AN‑89‑7643 (Alaska Super. Ct., August 16, 1990), and Glassey v. ARCO, AWCB Decision No. 91‑0157 (May 21, 1991), the Board has already acknowledged that Kalamarides, years of experience in handling workers' compensation claims, peer recognition of his expertise in the field, and the contingent nature of attorney's fees in workers' compensation claims, Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986), justify an hourly rate of $175.00.  Scott v. Aleutian Constructors, JV, AWCB Decision No. 91‑0172 (June 10, 1991); Siebert V. Norcon, Inc., AWCB No. 92‑0024 (January 31, 1992).


Under 8 AAC 45.180(d)(2), we must also consider the nature of the claim, the length of services, and the complexity of the claim in determining the fee.  We find Employee did not pursue at this time all of the claims listed in his application.  We find the major issues for which the attorney spent time have been the need for continuing medical care and whether the left knee injury caused or aggravated Employee's other conditions.  This finding is based on Employee's deposition, Dr. Swan's deposition, and the medical reports.  Because the discovery and preparation work by Employee's attorney was primarily for the issues upon which Employee prevailed and considering the factors in 8 AAC 45.180(d)(2), we find most of the hours billed to be reasonable.


We find some charges listed in the affidavit relate to the issue of re‑employment benefits.  Employee did not pursue that benefit at hearing, and we deduct the time spent working on that issue. 
Specifically, we deduct the December 19, 1991 attorney billing and the December 10, 1991 paralegal billing.  We also reduce the estimated time for attending the hearing from two hours to one and one‑half hours.  Accordingly, we award 14.9 hours of attorney time or $2,608.00 and 3.95 hours of paralegal time or $280.


Employee also requested his expenses in traveling from his home in Nikiski, Alaska to Anchorage to attend the hearing.  Under AS 23.30.145(b) we award these travel costs as well, Employee must submit to Defendant documentation of his expenses to travel to Anchorage, and Defendant must pay the documented charges.


ORDER

1.  Employee's left knee injury requires continuing care more than two years after injury.  Defendant shall pay Employee's medical expenses for treatment or examination by Dr. Swan and Dr. McGuire, including but not limited to a left knee brace, treatment or examination charges for Employee's right knee, low back and ankles.


2.  Defendant shall pay Employee's attorney's fees in the amount of $2,608.00, and paralegal expenses of $280.00.


3.  Defendant shall pay Employee's documented costs in attending the hearing in Anchorage, Alaska.


Dated at Anchorage, Alaska this 1st day of September, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member

RJO;rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of George T. Therriault, employee/applicant; v. Chevron U.S.A., Inc., (self‑insured) employer; defendant; Case No. 9006224; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of September, 1993.



Flavia Mappala, Clerk

SNO

�








    �It appears Dr. McEvoy failed to file his reports of treatment with us as required by AS 23.30.095. The only reports in the record are his rating report of July 5, 1991, and a prescription for physical therapy dated December 3, 1990.


    �Because Employee's testimony about the reason for not seeing Dr. McEvoy is hearsay unsupported by direct evidence, we do not rely upon his hearsay testimony.







