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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRANCIS X. MOESH IV,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9106480



)

ANCHORAGE SAND AND GRAVEL,
)
AWCB Decision No. 93-0223



)


Employer,
)
Filed with AWCB Anchorage



)
September 3, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We retained jurisdiction over this claim to decide an award of attorney's fees and costs.  The employee's attorney is Robert Rehhock, and the defendants' attorney is Theresa Henneman.  The record for these issues closed on August 4, 1993 when we next met after the time passed for filing requested documents and pleadings.


ISSUES

1.  The appropriate award for attorney's fees based on the criteria in AS 23.30.145(b), and 8 AAC 45.180.


2.  The appropriate award for reasonable costs, including paralegal costs, under AS 23.30.145(h) and 8 AAC 45.180(f)(14).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In our most recent decision on this claim, we denied the employee's request for a recharacterization of his permanent partial impairment benefits to temporary total disability benefits.Moesh v. Anchorage Sand and Gravel, AWCB No. 93‑0160 (June 24, 1993). We found the employee was medically stable as of May 5, 1992. We also denied the employee's request for excess medical treatments under AS 23.30.095(c) and 8 AAC 45.082(f). These treatments were provided by Larry Bissey, Ph.  D. The employee has appealed these and other issues.


However, we retained jurisdiction to decide the issues of attorney's fees and costs.  We declined to decide these issues initially because we found the attorney's affidavits of fees confusing.  For that reason, we asked for clarification.  We also asked the employee's attorney to focus on the issues on which he has prevailed.


Finally, we noted the employee had alluded to a "spreadsheet." We could not find the spreadsheet in the file, and we asked for another copy.
  We also asked for a clarifying affidavit and clean billing statement which excluded time spent on those issues upon which the employee did not prevail, including those on appeal. (June 24, 1993 decision at 17). We will first analyze the dispute over fees, and secondly, costs.

I. Attorney's Fees.


In accordance with our June 24, 1993 order, the employee's attorney (Rehbock) filed several documents, and the employer's attorney (Henneman) filed a response.  Attached to Rehbock's July 6, 1993 affidavit was a "worksheet" which he asserts clarifies his request for fees sought.  He requests an award for time spent litigating seven separate issues: medical benefits for 1) psychological care, 2) the employee's seizure, 3) surgery, 4) physical therapy and 5) "rating;" and disputes over 6) attorney's fees and 7) "various" (Affidavit at 3).  However, he declined our request to exclude (in his billing statement) time spent on issues on which he lost.  He explained:


Because billing sheets contain time entries by work on specific dates that frequently bears on several issues this counsel would not consider it proper to supply a billing statement that edited out the entries or portions of times in entries for those matters on which no fee is sought.  To do so would make it impossible for the Board to review whether this attorney's allocation of time between issues for such multi issue billing entries was fair and reasonable.

(Id. at 4).


Instead, Rehbock refers us to the spreadsheet and a worksheet which, he asserts, separate attorney and paralegal time spent on each issue, by date.  The spreadsheet, an eight‑foot‑long document, distinguishes time spent on the above issues and also on still unresolved issues scheduled for a future hearing.  The worksheet revises some category amounts requested by Rehhock in his initial fee affidavit.  It indicates that Rehhock requests the following amounts based on the hourly rate of $150.00:


ISSUE
Amount

Psychological
$1,463.75


Seizure
5,815.63


Rating
1,469.38


Physical therapy
217.50


Surgery
240.00


Various
802.50


Attorney's fees
 3,187.50 

TOTAL
$13,196.26

We will now discuss each category and the parties' arguments on this issue.  First, however, we address whether an award of fees is appropriate in this case.


AS 23.30.145, which addresses awards for attorney's fees and costs, states in pertinent part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Further, 8 AAC 45.180(d)(2) states:


(2) In awarding a reasonable fee under As 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


At the outset, we find the employer resisted payment of certain medical costs, attorney's fees and costs, and the employee retained an attorney who successfully prosecuted his claim for those costs and fees.
  Accordingly, we award the employee attorney's fees and costs.  We will next discuss a reasonable fee award for each issue disputed.


First, however, we will discuss the nature, length and complexity of this claim.  In general, we find this a very complex case, litigated over an extended period.
  The employee suffered from several ailments, including depression, seizures, and dyslexia in addition to his back disability.  He experienced suicidal ideations for a brief period.  This difficult physical and mental condition increased the extent of the legal services required.  Further, we find that sorting out the compensability of these conditions was challenging and complex.


We find these ailments left the employee in a state of confusion and frustration as he attempted to communicate with the insurer's adjusters on various aspects of his claim.  As his frustration set in, he sought help from Mary Moesh, his wife.  When the Moeshs' questions were not answered to their satisfaction, and when the insurer began resisting payment of some benefits, the employee's relationship with the adjusters deteriorated.  This relationship and the breakdown in communications added to the complexity of the claim.  It also led the employee to seek out an attorney to assist him on his claim.  The claim's complexity required additional work from the attorney in litigating the controversion and claim for benefits.


This difficulty in communications also caused the nature of the claim to become more contentious.  It required intervention by the parties' attorneys.  This intervention appeared necessary, even for some minor issues.  However, the attorneys also became embroiled in the dispute when their communications went astray, and they commenced firing off a series of letters on numerous issues.  We find this intervention by counsel intensified the nature of the claim and swelled the amount of legal services required.


Next, we determine the award of fees for each issue requested by the employee.


1. Fees for Psychological.


As pointed out by Rehbock and admitted by Henneman, the employer expressly controverted psychological benefits and counseling but later lifted its controversion on June 12, 1992 at a preheating conference.  In his July 8, 1993 affidavit, Rehbock states that the exact monetary benefit of (prevailing on this issue) to the employee is unknown.  However, he asserts the employee was despondent and suicidal for a period, and he has dealt with these symptoms since psychological care commenced.  Therefore, he asserts the benefits to the employee were substantial.


Henneman argues that Rehbock had little to do with obtaining counseling for the employee.  Further, she asserts the bulk of Rehbock's services occurred after the defendants withdrew their controversion.  Henneman argues that we should limit any award to time spent prior to June 12, 1992.


Rehbock did not explain why time was required on this issue after the withdrawal of the controversion.  We find no other justification for awarding fees for time after that date. Still, we find the employer controverted and resisted payment of psychological care until June 12, 1992.  We find the counseling assisted the employee in dealing with his depression and frustration.  We find these benefits substantial.  Therefore, we award fees, but we will subtract time spent after the controversion's withdrawal.  The total attorney time (as indicated in the April 1993 spreadsheet and July 1993 worksheet) in that category after June 12, 1992 is 4.13 hours.  Accordingly, we award $787.50 for psychological (9.38 hours ‑ 4.13 hours = 5.25 hours x $150.00).


2. Fees on Medical Care for Seizure.

The employer points out that the parties settled this disputed issue by compromise and release.  As such, it argues that the employee did not get all the benefits he sought.  Specifically, he waived entitlement to benefits related to the seizure disorder after December 1991.  The employer argues that because the benefits were limited, the attorney should likewise receive limited fees.


Although the employee compromised his right to full benefits, we find the benefits he received from the legal services were substantial. He received necessary treatment for a significant period. Further, we find this issue, relating a seizure disorder to a back injury, quite complex.  Finally, we find the issue was litigated over a 15‑month period, a somewhat lengthy time.  Accordingly, we award fees for this disputed issue.


The employee requests $5,909.38 for legal fees based on 39.40 hours on the seizure issue.  However, we subtract one hour for work done on June 26, 1992, because attorney Rehbock reduced his time on that date by one hour on the July 1993 worksheet.  Therefore, the total award for this issue is $5,760.00.


3. Rating.


The employee requests $1,484.38 in fees spent litigating his permanent impairment rating.  He asserts his attorney was instrumental in getting his rating increased from four percent to fourteen percent.


The employer asserts that it voluntarily paid permanent partial impairment (PPI) benefits at the four percent rating, and it voluntarily and without controversion increased the amount when its own physicians rated the employee's impairment at fourteen percent.


We found no controversion notice indicating the fourteen percent rating had been denied.  The employee did not present evidence of a controversion‑in‑fact.  Granted, there is a considerable period of time between the fourteen percent rating and payment of PPI benefits for that rating, but this alone does not suggest a controversion‑in‑fact or resistance to payment.  Moreover, there is no evidence the employee ever requested a PPI payment based on the fourteen percent rating. If this is so, it raises the question whether an employer must pay attorney's fees or a penalty merely because it delayed making a voluntary payment of additional PPI benefits based on a new rating performed by its own physician.


We will not decide this particular aspect of the employee's fee request at this time.  We retain jurisdiction to make a decision later.  We order the parties to add this issue to those already scheduled for hearing on October 14, 1993.  At that time, they should present evidence on whether the employer controverted or resisted payment of the additional ten percent rating.


4.  Fees for Physical Therapy.


The employee requests $217.50 for fees related to the employer's resistance to paying physical therapy costs.  The employer argues that Rehbock has "failed to demonstrate how his efforts resulted in additional physical therapy" for the employee. (Employer July 16, 1993 response at 11). In his July 8, 1993 affidavit Rehbock asserts this issue has been extensively discussed in earlier affidavits.  However, the only point made in prior affidavits were conclusory statements suggesting the employer resisted swimming pool and post‑surgery therapy. The employee does not point us to any evidence showing such resistance to payment.  We find the employee has failed to prove that the employer resisted a claim for payment of physical therapy which was successfully prosecuted by the attorney.  Rehbock's request for legal fees for this issue is therefore denied and dismissed.


5.  Surgery Dispute.


The employee asks that we award attorney's fees of $240.00 related to resolving a dispute over surgery.  The employer insists that the notion of surgery was never in dispute.  However, it provided no testimony to support this point.


The employee testified that claims adjuster Peggy Winkelman initially denied his request for surgery, which was recommended by Michael Eaton, M.D. (See also the employee's deposition at 206‑215). Based on this testimony, we find the employer resisted authorization for and payment of surgery. Instead, the employer chose to get a second opinion from Louis Kralick, M.D., who asserted surgery was unnecessary.  It was not until after getting a third opinion that the employer went ahead and authorized surgery.  Therefore, the award for this issue is $240.00.


5. Award for "Various".


The employee next requests an award of attorney's fees for time spent in several areas lumped under the category "various." Rehbock asserts it is impossible to separate out time spent on some issues from time spent on others.  He asks for an award of $802.50 based on 5.35 hours worked.  In our experience, an attorney may spend time, in a conference for example, discussing many issues, and the time spent on one issue sometimes blends with time spent on other issues.


In our review of the attorney's affidavit, we find the time allocated for this category appears to be for bona fide legal services.  Therefore, we will award benefits for "various" based on the percentage of issues the employee prevailed on in this particular dispute.  We find that the employee prevailed on approximately one‑half of his claim.
  Accordingly, we award three hours, or $401.25 for fees in the "various" category.


6.  Fees for Attorney's Fees.

The employee requests an award for time spent litigating the attorney's fee issue. Specifically, he requests an award of $3,187.50 for 21.25 hours of work on this issue.  He points out the employer has resisted payment of these fees, even on the seizure issue settled by compromise and release. The employer argues that the employee has failed to demonstrate entitlement to fees other than those for the seizure issue.


We find Rehbock's request for fees on this issue excessive.  We find the majority of this time was spent organizing the attorney time by category.  We find this work more clerical in nature.  Therefore, we first subtract the 11 hours the employee spent after the hearing on this issue.  We next deduct one of the two hours claimed for this issue at the hearing.  After these reductions, the remaining hours are 9.25. Even considering the complex nature of this claim, and the employer's resistance to an award of fees, we find an award of 9.25 hours reasonable.  Accordingly, the total award for this issue is $1,387.50 (9.25  $150.00).

Total Fee Award.


The total fees we have awarded are $3,576.25. We now make one final reduction.  Rehbock's billing statement contains numerous entries for time spent instructing his staff.  We do not consider this activity legal services rendered.  We do not believe either an employee or an insurer should he charged $150.00 per hour for time spent by the employee's attorney to give his staff instructions.  We find such time redundant.  Therefore, we will reduce the total fees awarded by ten percent, or $857.63.
  Accordingly, the employer shall pay the employee $7,718.62 for attorney's fees.

II.  Paralegal costs

The employee requests an award of $13,543.13 for paralegal costs related to the issues litigated at the March 26, 1993 hearing. (July 8, 1993 Worksheet). This amount includes costs for time spent in each of the categories discussed in the above section on attorney's fees.  For the same reason we did not decide an award for attorney's fees on the "rating" issue, we will not discuss whether to award paralegal costs ($479.38) for that issue.  Similarly, we will deny and dismiss the employee's request for an award of paralegal costs related to the physical therapy issue ($1,012.50) because we find the employee failed to show the employer resisted payment of those costs.


Regarding the remaining paralegal costs ($12,051.25), we will award costs in the psychological, seizure, surgery, various and attorney fee Categories, but with the following reductions.  We will first reduce the "various" category by 50 percent, as we did for attorney's fees.  Therefore, the award for "various" is $2,208.75 x .5 = $1,104.38. The remaining cost request is $9,842.50 ($12,051.25 ‑ $2,206.75).


The billing statement for paralegal costs contains several entries concerning file organization and the writing of notes to the file.  We find such work clerical in nature. We will reduce the paralegal costs for all categories but attorney's fees by ten percent for this clerical work.
  The remaining costs requested (excluding the attorney's fee category), including costs sought for psychological, seizure, surgery and "various" are $7,380.63 ($2052‑50 + $4,047.50 + $176.25 + $1,104.38). Therefore, we will award the employee $6,642.57 ($7,380.63 X .90) for costs in these categories.


On the attorney's fee issue, we find the request for payment of $3,566.25 for 47.25 hours of paralegal costs excessive.  The employee reported fifteen hours of this total was spent after the hearing in an attempt to make the fee request more understandable. We deduct those hours.  Further, we find it unreasonable (and more clerical in nature) to award costs for time spent simply organizing the file for this issue prior to hearing. Accordingly, we subtract the paralegal time spent on March 11 (5.75), 16 (2 of the 2.5 hours), 17 (3 hours), 18 (6 hours), and 19, 1993 (8 hours). This totals 24.75 hours.  Therefore, we subtract 39.75 (15 + 24.75) of the 47.25 hours requested.  We thus

award $562.50 (7.5 hours x $75.00 per hour) on this issue.


The total paralegal costs awarded is $7,205.07 ($6,642.57 + $562.50). The employer shall pay the employee this amount.

III.  Other costs.


Finally, the employee requests an award of $4,225.03 for other costs incurred in this claim.  Our regulation 8 AAC 45,180(f) states in part:


The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.

This regulation gives us discretion to award certain specific costs and "other costs as determined by the board." The employer asserted objections to several of the costs. (Employer April 23, 1993 brief at 20‑21) We generally agree with the employer's contentions.  First, we will not award copying costs to the employee until he complies with 8 AAC 45.180(f)(15). On the July 8, 1993 billing statement, relevant copying costs are items 1, 27, 28 and 39.


Secondly, we deny an award for items four through ten at this time. Items four through six are for courier charges. We will allow regular postage costs unless the employee provides a valid reason for using the courier. Items seven through ten are four $5.00 long distance charges.
  We will not approve the phone costs until the employee complies with 8 AAC 45.180(f)(10).


Next, we deny payment for item 15, "Pacific Production‑Dub Micro/Cass." We do not know its relevance, and the pertinent issue.  We also deny items 16, 17 and 20 which concern the deposition of Larry Bissey, Ph.D. Although the employee asserts this testimony helped on the seizure and counseling issues, the counseling issue was moot at the time of this deposition, and we do not understand how Dr. Bissey's testimony could aid in resolution of the seizure issue.


We next deny items 18, 23, 24 and 26 which pertain to travel to San Francisco. Before we can award these costs, the employee must file an affidavit justifying each cost, in compliance with our regulations. In other words, we need to know what each specific cost is, and the relevant issues.


Finally, we deny the employee's request for an award of witness fees and subpoena service. Of the seven witnesses listed on the cost statement, only one‑‑Dr.  Bissey‑‑testified, and the employee did not prevail on the subject of the doctor's testimony. In addition, the employee did not provide any information on the subpoenas and failed to comply with 8 AAC 45.180(f)(12).


We will award costs for the remaining items (2‑3, 11‑14, 19, 25 and 29).  The award for these costs is $1,560.75. The employer shall pay the employee this amount. Regarding costs denied for lack of information, the employee shall file an affidavit complying with the regulations within ten days of the date of this decision.  The employer shall have four days to file a response.  We retain jurisdiction to award costs which meet the requirements of our regulations.


ORDER

1.  The employer shall pay the employee $7,718.62 for attorney's fees.


2.  The employer shall pay the employee $7,205.07 for paralegal Costs.


3.  The employer shall pay the employee $1,560.75 for other Costs.


4.  We retain jurisdiction to award other costs, in accord with the procedure outlined in this decision.


Dated at Anchorage, Alaska this 3rd day of September, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Marc D. Stemp 


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Francis X. Moesh, IV, employee/applicant; v. Anchorage Sand and Gravel, employer; and Alaska National insurance Co., insurer/defendants; Case No. 9106480; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of September, 1993.



Flavia Mappala, Clerk

SNO

�








    �After this request, Patricia Rehbock, attorney Rehbock's paralegal reviewed the records in our office and found the spreadsheet. We find the spreadsheet was date�stamped April 9, 1993, and it was filed at the same time as an affidavit of attorney's fees.  For some reason, the document was not placed into the hearing record at the time of our initial review and deliberations.


    �Rehbock filed several affidavits pursuant to 8 AAC 45.180(d)(1).


    �We will discuss the merits of each aspect of the employees request below.


    �The attorney was first contacted in July 1991.


    �Attorneys, both employee and employer, should not be penalized just because they are retained by a difficult client.


    �Unfortunately, some of counsels, exchanges became personal.  For example, see Rehbock's July 29, 1993 reply brief to Henneman's response brief.  At page 8, Rehbock, noting that the employee's dyslexia had been mentioned in this controversy, questions whether Henneman's failure to review his profusion of affidavits and other documents is a result of her own dyslexia. (Employee July 29, 1993 reply brief at 8).


    �Attached to Rehhock's July 8, 1993 Affidavit of Fees was a "worksheet" which indicated total attorney and paralegal fees requested for each requested category or issue. Some of the totals in these categories differ from totals contained in the April 8, 1993 spreadsheet.  Fees for psychological care and the seizure are two such areas which showed an increase on the worksheet.  For example, the April 8, 1993 spreadsheet shows that on November 6, 1991 Rehbock worked 1/4 hour in a telephone conference with Dr. Horning.  He charged this time to "various." It also shows that on November 10, 1991 he spent 3/4 hour on the telephone and refers the reader to his affidavit.  The April 8, 1993 affidavit (billing statement) shows that on November 6, 1991 he spent 3/4 hour in a telephone conference with Henneman working on settlement, deposition preparation and the status of the claim.  There is no time or activity reported on November 10, 1991.  The July 8, 1993 billing statement shows the same time and work as the April billing statement.  We will allocate the 3/4 hour to the "various” category (and not psychological and seizure) which we discuss below.


    �We find the medical issues the employee prevailed on and the dispute over attorney's fees constitute roughly 50 percent of the issues heard in this matter.


    �It is impossible to determine a specific time for these instructions because they were mixed in with other activities performed on given dates.  However, we find the frequency of "instructions" noted in the billing statement justifies a ten percent reduction.


    �We do not reduce costs in the attorney issue category because we are making specific reductions there.


    �We find it unusual that a party could make four long distance phone calls on the same case at the identical cost of $5.00 each.







