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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DANIEL L. HAYES,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos.
8820235

KETCHIKAN PULP COMPANY/TUXEKAN
)

8933994

LOGGING COMPANY,
)



)
AWCB Decision No. 93-0226


Employer,
)



)
Filed with AWCB Juneau


and
)
September 7, 1993



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


We met in Ketchikan on 28 July 1993 to hear Employee's claim for Payment Of temporary total disability (TTD) compensation, medical and related transportation costs, interest, and attorney's fees and costs.  Employee is represented by attorney Peter R. Ellis.  Defendants are represented by attorney Patricia L. Zobel.  We held the record open at the conclusion of the hearing to receive Employee's hearing brief.
  We closed the record and concluded our deliberations on 12 August 1993, the date of our next regularly scheduled meeting.


As we stated in Hayes v. Ketchikan Pulp Co. and Tuxekan Logging Company, AWCB D&O No. 93‑0108 (3 May 1993):


Employee was injured on 19 September 1988 when an air crimper gun he was operating exploded.  Employee reported a groin and low‑back injury.  This resulted in no time lost from work.  A similar accident happened on 9 January 1989 while Employee was working for Tuxekan Logging.  Employee did not report his January 1989 injury until 7 July 1991.  In that Report of Occupational Injury or illness, he reported being knocked backward, landing on and injuring his right elbow.  All benefits related to a right elbow condition as a result of the 1988 and 1989 injuries were controverted under AS 23.30.105 because Employee did not report an elbow injury until 7 July 1991.

(Hayes at 1‑2, footnote omitted.)


Defendants filed two Notices to Controvert Payment of Benefits (controversion notices) on 18 July 1991.  One notice of controversion relates to the 19 September 1988 injury, claim number 8820235. it controverts the entire claim because Employee did not file a claim for a right elbow injury related to this incident within the two‑year statute of limitations set out in AS 23,30.105, and because he did not report an elbow injury.


The controversion notice for the 1989 injury, claim number 8933994, controverted all benefits because no claim was filed within the two‑year statute of limitations, and because the report of injury was not filed for more than two years after injury.  This controversion notice states that Employee "did not see a doctor for right elbow complaints until 1‑9‑89 and submitted billings to his personal medical insurance."


Mr. Ellis first saw Employee in mid‑February 1992 and entered his appearance 8 October 1992.  Mr. Ellis also submitted an eight‑page document he called an "application for adjustment of claim" on 8 October 1992. In it, Employee claimed entitlement to TTD compensation, medical and related travel expenses and lodging totaling $13,066.  The Application, signed by Mr. Ellis' contains claims for air travel to obtain medical treatment on several occasions.  In fact, Employee traveled by ferry with his automobile, and accompanied by members of his family.  Numerous claims were also made for reimbursement of medical expenses which had been paid by Tongass Timber Trust, Employee's private health care insurer.


After the first "application" was filed, Defendants and our preheating officer attempted on several occasions, without success, to obtain clarification of Employee's claim for benefits.  In Hayes we dismissed Employee's claim for benefits, without prejudice, for failing to submit a legally sufficient and comprehensible pleading.


On 15 March 1993 James B. Kullbom, M.D. reported that Employee had a 22 percent impairment of the right arm, the equivalent of 13 percent of the whole person.  Defendants questioned this rating, and on 27 April 1993 Dr. Kullbom corrected his mistake and found Employee has an 11 percent permanent partial impairment of his arm, the equivalent of seven percent of the whole person.


On 17 May 1993 Mr. Ellis prepared and filed a new Application for Adjustment of Claim form which requested payment of TTD compensation for 105 days, compensation for PPI based on Dr. Kullbom's 13 percent whole person rating, medical costs of $6,988, a compensation rate adjustment, transportation costs of $1,511, payment of a 25 percent late payment penalty, interest at the rate of 10.5 percent, and attorney's fees and costs totaling $6,000.


On 2 July 1993 Defendants paid TTD compensation of $1,760 at the rate of $154 per week for the eleven week and three day period from 1 October 1991 through 19 December 1991.  At the same time Defendants paid $9,450 compensation for permanent partial impairment (PPI) based upon Dr. Kullhom's seven percent whole person rating.


On 28 July 1993, just before the hearing, Employee provided additional records to Defendants. we received copies of those records during the hearing.  At hearing, Defendants informed us there has been a problem obtaining adequate documentation of Employee's claims for reimbursement, and that checks were available to give to Employee for medical, lodging and travel reimbursement, based on the records which had previously been provided.
  Defendants also informed us that the newly received records could resolve the remaining disputes.  We offered the parties an opportunity to review the new records and confer.  After doing so, the parties agreed Employee would be paid $4,000, comprised of transportation costs ($252), reimbursement for medical care ($357.06), lodging ($650), TTD compensation and compensation rate adjustment ($2,500), and interest ($290.94). The only issue remaining was Mr. Ellis' attorney's fees and costs.


Mr. Ellis seeks payment of $3,304.20 for 22.2 hours of attorney time, $1,122.10 for 23.7 hours of paralegal time and legal costs of $123.95.


Defendants argue that Mr. Ellis is not entitled to payment of any attorney's fees because his efforts have resulted in no benefit to Employee and because his conduct has been improper, obnoxious, doggedly perverse, disrespectful and vexatious.  Ms. Zobel asserted that Mr. Ellis intentionally delayed resolution of this case by refusing to furnish documentary evidence necessary to adjudicate the claim when he had the burden to do so.  She asserted the case would have been resolved more than a year ago if Mr. Ellis had filed a proper Application and Employee had executed the release of information forms when requested.  She argued Mr. Ellis should not be compensated for creating delays, for not playing by the rules, and for allowing Employee's misrepresentations to go into the record.


Mr. Ellis argued that the problem with the workers' compensation system is that once an insurer makes a determination that it is not liable, it takes a great deal of effort "to turn that determination around and make them re‑think the situation. . . we tried . . . to be, to a certain extent, as obnoxious as possible in retaliation for that attitude of no exposure, no liability, and no willingness to negotiate." He expressed his opinion that being "hard‑nosed" eventually forces the carrier to look at the facts and make a decision and asserts that his actions accomplished a desirable result in this case.  He also correctly argues that no compensation was paid until July 1993.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 (a) provides:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent [sic] on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent [sic] of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Process and procedures under the Alaska Workers' Compensation Act (AWCA) are to be as summary and simple as possible.   AS 23.30.005(h).

In Hayes we stated:


We note that Employee requested payment of his attorney's fees.  One of the factors we are to consider when awarding attorney's fees is "the benefits resulting from the services to the compensation beneficiaries.  AS 23.30.145(a), 8 AAC 45.180(d)(2). The present litigation could have been avoided if Employee's attorney had clearly stated his claim in the original pleading, if he had provided clarifying information as requested at prehearing, or if he had fully completed the Application submitted on 12 November 1992.  The present controversy should have been avoided and it may result in unnecessary delay.  In view of these circumstances, it appears unlikely any benefit has resulted form [sic] Mr. Ellis' services to date.

(Id. at 8, emphasis in original.)


Defendants controverted Employee's claim on 18 July 1991.  We find we may award attorney's fees under AS 23.30.145(a). Defendants object to paying any attorney's fees due to Mr. Ellis' misconduct.  We find we have rather broad discretion to award or deny attorney's fees under AS 23.30.145. We have refused to require an employer to pay even the statutory minimum attorney's fee in the case of attorney misconduct.  Lajiness v. H.C. Price Const., AWCB D&O No. 89‑0046 (24 February 1989).


We find Employee, through Mr. Ellis and over his signature, submitted a claim for benefits to which he was not entitled.  He requested reimbursement for air travel which did not occur, and reimbursement of medical expenses which had been paid by another insurer.  At his deposition, Employee testified he had receipts for the air travel and Mr. Ellis stated he had the receipts in his possession. In response to a direct question Mr. Ellis then stated: “No, I don't believe that we do [have the receipts], I think that Mrs. Hayes has them." (Employee dep. at 37‑38.) We find Mr. Ellis conduct in this regard to be at least negligent, by failing to ascertain it the claims made in the Application were correct, and especially by obfuscating and continuing to resist releasing the information which proved the pleading to be false.


We find Employee, through his attorney, intentionally delayed resolution of his claim for benefits, contrary to the statutory requirement that our process and procedure be as simple and summary as possible.  These tactics caused unnecessary delay, caused unnecessary expense to Insurer, and caused unnecessary litigation before us.


We find Employee delayed by resisting executing release of information forms, without any apparent legal  basis for doing so, until Defendants filed a Petition for an order requiring Employee to sign the forms.


We find Employee delayed by refusing, until June and July 1993, to provide documentary evidence in support of his claim for reimbursement of medical and related travel expenses he incurred.


We find Employee delayed by refusing to provide, until the day of hearing, evidence of his earnings so his compensation rate could be determined.  See, e.g., Employee's dep. at 36.  The Attorney's fee Affidavit shows that Mr. Ellis had Employee's IRS W‑2 forms in his possession on 7 July 1992.


We find Employee, through his attorney, delayed when Mr. Ellis refused to clarify the claim for benefits, resulting in dismissal of the claim.


Although the workers' compensation system is supposed to be as summary and simple as possible, Mr. Ellis' actions, from the beginning of this case, appear to have been taken with the intent of making resolution of Employee's claim as difficult and as expensive as possible for insurer. when records were finally provided in June, it took more than 16 hours to organize and analyze them.  Although Mr. Ellis had been working on the case since February 1992, the remainder of the evidence needed to adjudicate the claim was not provided until the day of the hearing, more than 18 months later.


Although we do not approve of Mr. Ellis' conduct, and agree with Defendants that he should not be rewarded for it, we also recognize that Defendants did controvert all benefits, and that Employee did receive benefits without undertaking the risk of litigating the statute of limitations issue.  We find Employee received TTD compensation, compensation for PPI, and interest as a result of Mr. Ellis' efforts and that Defendants are responsible for payment of Employee's attorney's fees related to those services.  We find no evidence that Mr. Ellis' delay tactics contributed to the payment of Employee's medical and related travel costs and that Mr. Ellis should not be compensated for the use of such tactics.  We find Defendants are not responsible for the payment of Mr. Ellis' fees related to those services.


Mr. Ellis seeks payment of a fee in excess of the statutory minimum fee. We calculate the statutory minimum fee to be $1,670, based on the value of all the benefits Employee has received.  When determining the amount of the fee, we are to apply the nature, length, complexity, benefits test.  AS 23.30.145(a). The services necessarily required to resolve this claim were the filing of an Application, and Affidavit of Readiness for Hearing, attending a preheating conference, conferring with Employee and his physician, and furnishing documentary evidence to support the claim for reimbursement of medical and related travel expenses.  The Attorney's fee affidavit shows many conferences between Mr. Ellis and his paralegal, and numerous instances of drafting and exchanging memos within the office.  We have repeatedly denied payment of attorney's fees for such activities.  This was not a complex case.  Other than the statute of limitations issue, which was never litigated, very little was required other than completing and filing the forms, and furnishing documentary evidence in support of the compensation rate and medical and related travel expense reimbursement issues.  Mr. Ellis represented Employee for over 18 months, a very long time for such an uncomplicated matter.  As previously noted, we dismissed Employee's claim without prejudice in May 1993 because Mr. Ellis refused to file a comprehensible pleading.  In Hayes, we stated that it appeared unlikely any benefit had resulted from Mr. Ellis' services up to that time.  We find Employee first obtained a benefit from Mr. Ellis services on 17 May 1993 when the new Application was filed.  Employee has received a total of $15,210, which includes the $4,000 Defendants agreed to pay at hearing.  This is, of course, substantially less than the more than $30,000 Employee sought in the new Application.


Considering the above factors, we find Mr. Ellis is not entitled to a fee in excess of the statutory minimum fee. we find Employer is responsible for the payment of the statutory minimum attorney's fee, based on the TTD compensation, compensation for PPI, and interest Employee received.  We find the value of those benefits is $13,951 ($1,760 TTD + $9,450 compensation for PPI + $2,500 additional TTD + $241 interest).  We find the statutory minimum  fee on this amount is $1,545.10. We find this is fair compensation for the work which was necessarily performed by Mr. Ellis and his paralegal, yet does not, in our view, encourage future conduct of the sort demonstrated in this case.


We may award costs under the authority of 8 AAC 45.180(f). Employee itemizes legal costs of $114.12 for long distance telephone charges, postage, faxing, and copying 69 pages at $.25 per page.  We may award the cost of photocopying at $.10 per page unless justification warranting a higher rate is presented. 8 AAC Although Defendants raised the issue at hearing, Employee presented no justification for the higher rate.  Accordingly, we will order Defendants to pay for photocopying at the rate of $.10 per page.  Therefore, we deduct $10.35 (69 x $.15) from the costs.  We find Employee is entitled to payment of costs of $103.77 ($114.12 ‑ $10.35).


In Hayes at page 2, footnote 2, we discussed a letter to Employee from Mr. Ellis which mentioned payment of a $300 advance attorney's fee.  We stated our intention to take evidence about this payment at the next hearing, No evidence on the subject was presented, and we failed to inquire.  Before we enter a final order in this case, we request that Mr. Ellis submit an affidavit in which he states if Employee paid any advance fees, and if so, the circumstances surrounding their payment.  Upon receipt of the Affidavit, we intend to enter a final order for the payment of Mr. Ellis fees and costs.


ORDER

Mr. Ellis shall submit an affidavit which states if he has collected attorney's fees from Employee related to this case.  Upon receipt, we will order the payment of Mr. Ellis' fees and costs.


Dated at Juneau, Alaska this 7th day of September, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N.Lair 


Lawson N. Lair,



Designated Chairman



 /s Don Koenigs 


Don Koenigs, Member



 /s Nancy J. Ridgley 


Nancy J. Ridgley, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Daniel Hayes, employee/applicants v. Ketchikan Pulp/Tuxekan Logging Company, employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case Nos. 8820235 & 8933994: dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, this 7th day of September, 1993.



Bruce Dalrymple, Clerk

SNO

�








    �We allowed Mr. Ellis to file a hearing brief, notwithstanding 8 AAC 45.114(l), and absent objection from Defendants.  We also received and considered Defendants' hearing brief which had been rendered untimely because we held the hearing one day early for our convenience.


    �For example, on the entry for 25 June 1991 Employee sought reimbursement for a payment to Ketchikan General Hospital of $434�30.  Employee's health insurance paid 80 percent, or $347.44 on 25 July 1991.


	Employee claimed entitlement to reimbursement of $592.80 for a payment to Southeast Anesthesia, under an entry of 2 October 1991.  Employee's health insurance paid $356 on 14 November 1991 and Employee paid $236.80 on 19 November 1991.


    �In closing argument, Mr. Ellis informed us he had provided 81 pages of documents in support of the claim for reimbursement in June 1993.  An affidavit of Michael Boschears, a paralegal employed by Ms. Zobel's law firm, indicates he spent 16.8 hours organizing, analyzing, comparing, confirming payments by telephone, and summarizing the records.







