
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ADELE ZELENA,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8620573



)

TRANSPORTATION & MARKETING,
)
AWCB Decision No. 93-0229



)


Employer,
)
Filed with AWCB Fairbanks



)
September 10, 1993


and
)



)

NATIONAL UNION FIRE INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


This claim for temporary total disability (TTD) benefits, temporary partial disability (TPD) benefits, medical and transportation costs and attorney costs was heard at Fairbanks, Alaska on July 27, 1993.  Originally, the employee was represented by Chancy Croft but he withdrew from the case and the employee represented herself at the hearing.  Attorney Robert Groseclose represented the defendants.  The record closed at the end of the hearing.


It is undisputed the employee fell on September 4, 1986 while riding a small school bus, working as a "special education attendant" for the employer.  According to her September 8, 1986 report of injury, the employee injured her left hip, right knee and low back.  Nevertheless, she continued to work the rest of the date of injury, and continued to work for the employer through the 1989‑1990 school year.


According to the employee, she did not notice any symptoms from the fall until about three days later, on the following weekend, when her left knee hurt and she felt tingling in her left leg.  The employee claims she first saw a chiropractor the next Monday, September 8, 1986, but treating physician Carol Davis', D.C., notes indicate the first date of treatment was September 22, 1986.  Dr. Davis' first report describes:


Lumbar ROM full and with very little discomfort, DTR's 2 plus, equal an [sic] active bilaterally, Clinical tenderness along left illiac crest, left buttock, right sacroilliac dmple [sic], and right medical knee. She also injured her right knee and her upper thoracic spine in the fall, but these areas seem to have resolved without problem.  Her major complaint was her "left hip" area and while the discomfrt [sic] was not intense, it was an interference with her lifestyle.

Dr. Davis released the employee for regular work, without any time lost.


Dr. Davis' next Physician's Report, dated October 6, 1986, describes the employee as "responding somewhat slower than had originally anticipated...." The employee was still released for regular work.  On October 24, 1986, Dr. Davis reported the employee's responses were somewhat better, only to become complicated by "a variety of pelvic infections," (See, also, Mary Wing, N.D., October 25, 1986, chart note).


In November 1986, Dr. Davis noted that the employee had fallen on ice, which "set back her healing response." (Davis' November 15, 1986 Physician's Report).  Dr. Davis continued to release the employee for work into 1987, when she referred the employee to orthopedist Cary Keller, M.D. In February 1987, Dr. Davis first took the employee off work, for approximately two weeks, following a "severe relapse on 2/14/87". (Davis' February 25, 1987 Physician's Report). The employee described the "relapse" as occurring on February 13, 1987, when during a break from her job, and while using the restroom at McDonalds, she lifted a toilet seat and is not "real sure what happened," but the next day she "couldn't move." (Zelena Depo. at 50‑51).


Following the referral by Dr. Davis to Dr. Keller in February 1987, Keller diagnosed lumbar and gluteal myositis, trochanteric bursitis, ligamentous low back pain" and prescribed follow‑up treatment in three weeks with a release to work, modified. Based upon a CT scan showing "Mild bulging but no herniation" of the L5‑S1 disc (Keller March 6, 1987 Physician's Report) the employee was treated by Dr. Keller through physical therapy and pharmacological means.  Thereafter, she was referred to neurologist Scott Emery, M.D., who found "subtle involvement of the L5 root on the left and possibly on the S1 roots bilaterally." (Emery Mary 20, 1987 Letter).


The employee continued under Dr. Keller's care without missing significant periods from work and was deemed to be fully capable of returning to her regular work following Dr. Keller's examination on November 29, 1988. (Keller April 17, 1989 Letter to Botha) On October 31, 1990, Dr. Keller performed an impairment rating of the employee, which reflected a 9% whole person impairment, which was later adjusted to 6%. (See Keller Deposition).


On October 2, 1989, the employee suffered an aggravation to her back, when helping a 75 pound child.  She felt similar pain on October 3, 1989, (Davis October 26, 1989 Physician's Report).  In early February 1990, the employee "wrench[ed] her back" (Davis March 1, 1990 Physician's Report) prompting Dr. Davis to take the employee off work.


National Union Fire Insurance Company, the carrier on the 1986 injury and the defendant to the instant application, whose coverage lapsed April 1, 1989, denied further responsibility.  Disputes as to aggravations of the preexisting condition eventually led the employee to settle with CIGNA/ALPAC, the carrier providing coverage after April 1989.  See Compromise and Release, dated April 1991.  The employee seeks, by her instant application, time loss and medical cost benefits since 1991.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Compensability


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991). it also applies to non‑causation issues such as the need for continuing medical treatment or care under As 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connections Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not workrelated.  Id. ; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude workrelated factors as a substantial cause of the disability; or 2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The last injurious exposure rule was first adopted in Alaska by our supreme court in Ketchikan Gateway Borough V. Saling, 604 P.2d 590, 595 (Alaska 1979).  This rule imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability. (Id.)


Under this rule there are two distinct determinations which must be made: (1) whether employment with the subsequent employer "aggravated, or combined with" a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e., a substantial factor in bringing about the harm." Unless both of the above questions are answered in the affirmative, the subsequent employer is not responsible for the employee's disability compensation.

United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (Citations omitted).


In Fairbanks N. Star Bor. V. Rogers & Babler, 747 p.2d 528 (Alaska 1987) the court discussed factors to be considered when determining whether an aggravation, acceleration or combination is a "substantial factor" in the resulting disability.  The court adopted the "but for" test in the last injurious exposure rule contest.  To satisfy the "but for" test, the claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.  Id, at 533.  An aggravation, acceleration or combination, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  Id. at 532, 533; State v. Abbott, 498 P.2d 712, 726 (Alaska 1972).


The presumption of compensability in AS 23.30.120(a) is to be applied in last injurious exposure cases, and may impose full liability on the last employer after a determination is made that there is a "preliminary link" to connect the injury to the employee's most recent employer.  Providence Washington Company v. Banner, 680 P.2d 96, 100 (Alaska 1984) (Rabinowitz, J. concurring).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related. (Smallwood II). If the presumption of compensability is successfully rebutted, the presumption drops out and the claimant must prove by a preponderance of the evidence that the later employment aggravated, accelerated, or combined with a preexisting condition and that this aggravation, acceleration, or combination was a substantial factor contributing to the ultimate disability. Fairbanks N. Star Bor. at 531, citation and footnote omitted.


Recently, our supreme court held that an employer can use the last injurious exposure rule as a defense to liability where the employee has settled with the last employer who is potentially liable and was properly before the Board.  Peek v. SKW/Clinton,     P.2d    , Op.  No. 3969 (Alaska June 25, 1993).


In a June 16, 1993 letter addressed "To whom it may concern," the employee's treating physician Dr. Davis wrote:


Ms. Adele Zelena has been my patient since September 1986 for this work related injury.  She has requested my opinion as to whether her current condition is in fact caused by the September 1986 injury.


It is my strongly held professional opinion that Ms. Zelena's current symptoms and condition are a direct result of the on the job injury of 9‑4‑86.


Review of her charts shows a progression of her injury, initiated by the 9‑4‑86 fall on the school bus and aggravated by her job duties.  My 12‑9‑86 report mentions that the repetitive stress of her job was retarding her healing and my 11‑5‑87 report states that the job was not only retarding her healing but increasing her injury.


Because of this injury (9‑4‑86), normal life incidents were magnified and caused her increased pain and disability.  I mentioned multiple times in reports that I wished she could get another job, but she liked her job, felt she was good at it and by appearances, was physically able to do the job.  This last notion was dispelled on 2‑5‑90 when lifting a 40# child (job limits were at 50#), she sustained the event that I predicted on 11‑5‑87.  At that time, I took her off that job permanently.


I believe that but for the 9‑4‑86 injury she most probably would not be in the condition she is now. (I say probably because there is no absolute way to predict how the past would change if a single event was different.) I believe that the 9‑4‑86 injury is the basis [sic] cause of her current condition.


She has had other incidents since 1986 that have increased her pain and disability, but they were not the cause of her current condition, merely aggravations.


Based on Dr. Davis' opinion that the employee's condition is a direct result of her September 4, 1986 injury, we find the employee has raised a presumption of compensability.  Assuming the letter also raises a presumption of compensability against Cigna/Alpac, the insurer after April 1, 1989, we find the presumption was overcome with substantial evidence.  To reach this conclusion, we rely on the May 21, 1991 C&R agreement settling the claim against Cigna/Alpac, which was cited by both parties as part of the record in this case.  The C&R document refers to an affidavit by Dr. Davis, which states the February 5, 1990 lifting incident did not permanently worsen the employee's underlying back condition.  The C&R also states that on July 30, 1990, Dr. Keller wrote in a letter to Mr. Groseclose that the employee's current condition is not substantially related to her employment after July 1, 1987.  We also rely on a July 15, 1991 second medical opinion report by George Brown, M.D. in which he indicates the employee's condition is related to the 1986 injury and that the employee may need pain clinic treatment.  Based on these medical statements and opinions, we find National Union Fire Insurance must prove by a preponderance of the evidence that Cigna/Alpac is substantially responsible for the employees condition if it is to successfully invoke the last injurious exposure rule.  Here the defendants have submitted no such evidence.  Therefore, the defendants attempt to shift liability to Cigna/Alpac must be denied.


With respect to the employees claim against National Union Fire Insurance, we have already found the employee has raised a presumption of compensability.  Accordingly, the defendants must present substantial evidence to overcome the presumption.


To overcome the presumption the defendants rely on the deposition testimony of Drs.  Keller and Emery.  A review of this testimony, however, reveals that both doctors believe the employee has "muscle pain syndrome" which is a "series of disorders about which we know quite a minimal amount." (See Emery Depo at 6) . Although Dr. Emery could not rule out "secondary gain" as a factor in this case (Id. at 13) , and he could not state with medical certainty that her current condition was caused by the 1986 incident (Id. at 21), neither did he or Dr. Keller state the current condition was not substantially caused by the 1986 incident.


Given the ambiguity and uncertainty of the testimony of Drs.  Keller and Emery, we find the defendants have not presented substantial evidence to overcome the presumption. We reach this conclusion based on the fundamental premise of Alaska Workers' Compensation Law that uncertainty as to the substance of medical testimony must be resolved in favor of the employee.  Beauchamp v. Employers Liab.  Assurance Corp., 477 P.2d 993 (Alaska 1970).


Based on our conclusion that the defendants have not submitted substantial evidence to overcome the presumption, we also find that the employee's claim against the defendants is compensable.  Accordingly, we now focus on the benefits requested by the employee.

II.  Temporary total and temporary partial disability benefits.


The Alaska Workers’ Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). At the time of the employee's injury, the Act provided for benefits at 66 2/3% of the employee's average weekly wage "during the continuance of the disability", AS 23.30.185, but did not define TTD.


In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled an unable by reason of his injury to work." The court explained:


A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


Moreover, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986), "stands for the proposition that 'medical stability' is irrelevant in determining cessation of TTD benefits if the employee has returned to work." Olson V. AIC/Martin J.V. , 818 P. 2d 669, 673 (Alaska 1991).  If TTD benefits are to be terminated because the employee has returned to work, however, it must be shown that the employee is capable of steady and readily available employment. Id. at 673‑674.


Given the 'presumption of continuing compensability, applicable in this case, and in the absence of substantial evidence to overcome the presumption, we find the employee is entitled to TTD benefits during the period she was completely unable to work.  During the periods she was partially unable to work, she shall be paid TPD benefits up to five years.  AS 23.30.200. According to the September 7, 1993 preheating summary, the payment periods owed are as follows:


TTD:
February 1, 1991 ‑ September 17, 1991



June 15, 1992 ‑ August 24, 1992



June 2, 1993 "through summer"


TPD:
November 1, 1991 ‑ March 16, 1992



September 1, 1992 ‑ June 1, 1993, excluding two weeks in March 1993.

III.  Medical Costs


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v.Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).  As mentioned earlier, the employee is entitled to a presumption of continuing compensability of medical treatment or care.  Carter, 818 P.2d at 665.


We have already found the employee's claim is compensable. Based on the employee's testimony, and on the opinions of Drs.  Davis and Brown, and in the absence of substantial evidence to the contrary, we find that continuing medical treatment is reasonable and necessary.  Accordingly, we find the following outstanding medical bills shall be reimbursed.


Dr. Emery
$150.00


Dr. Davis
$1,290.00


Massage therapy cost
$30.00


Shoe sole insert
$50.00


Prescriptions
$322.30


In order to pay a portion of these bills, the employee borrowed $1,505 against her life insurance policy, at 18% interest.  She seeks reimbursement of interest paid on this loan, AS 45.45.010 and Land and Marine Rentals Company v. Rawls, 686 P.2d 1187 (Alaska 1984) provide for payment of interest at the statutory rate of 10.5% on unpaid compensation, from the date it was due. Moretz v. O'Neill Investigations, 783 P.2d 764, 765‑66 (Alaska 1989) clarified that medical benefits are part of a Board award of compensation for the purpose of awarding prejudgment interest.  Accordingly, we find that interest shall be paid on all unreimbursed medical bills in this case at the statutory rate of 10.5%.

IV.  Transportation Costs


The employee has itemized medical related transportation costs. According to the defendant's hearing brief, these costs totaled $6,126.99. Based on 8 AAC 45.084, we find that such costs shall be paid.  Additionally, we find the defendants shall pay interest on unpaid transportation costs.  Childs v. Copper Valley Electric Asso.,     P.2d    , Op. No. 3993 at 15‑16 (August 6, 1993).

V.  Attorney Costs.


The employee testified that former attorney Croft had incurred $52.55 in unreimbursed costs associated with this claim.  Given that the employee is the prevailing party in this case, originally under the guidance of Attorney Croft, we find these undisputed costs shall be paid.  Id. at 19.; 8 AAC 43.180.

VI.  Penalties.


According to Harp v. ARCO, Alaska, Inc., 831 P.2d 352 (Alaska 1992) we are to impose a penalty if there is no basis for a controversion of compensation benefits.  "Compensation" is construed to include medical benefits.  Childs at 18.  Based on the consistent releases to work, without restriction, given by the employee's treating physician, and the subsequent hotly contested nature of this case, we find penalties are not owed in this instance.  Accordingly, we find the employee's claim for penalties is denied.

VII.  Deposit to secure prompt payment.


AS 23.30.155(i) states: "When the board considers it advisable it may require the employer to make a deposit with the Department of Revenue to secure the prompt and convenient payment of the compensation, and payments from the deposit upon an award shall be made upon order of the board." There are no Alaska Supreme Court cases construing this subsection.


The employee requests that we direct that the defendants make a deposit with the Department of Revenue to secure prompt payment of compensation.  Although the defendants have resisted payment of compensation, we do not question the defendants' ability to make timely payments.  Accordingly, we do not find it advisable to require Such deposit at this time.  In the event that timely payments are not regularly made, we may elect to modify this decision.  AS 23.30.130.


ORDER

l.  The defendants shall pay the employee temporary total and temporary partial disability benefits, medical costs, transportation costs, interest, and attorney costs in accordance with this decision.


2.  The employees claim for penalties and for establishment of a bond is denied and dismissed.


Dated at Fairbanks, Alaska this 10th day of September, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



Designated Chairman



 /s/ Ray Kimberlin 


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Adele Zelena, employee/applicant; v. Transportation & Marketing, employer; and National Union Fire Ins. Co., insurer/defendants; Case No. 8620573; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 10th day of September, 1993.



Cathy D. Hill, Clerk
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