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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BOB HALLER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9210851


v.
)



)
AWCB Decision No. 93-0230

CARR-GOTTSTEIN FOODS COMPANY,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
September 17, 1993


Employer,
)


  Defendant.
)

                                                                                  )


We heard this reemployment benefits appeal on August 20, 1993 in Anchorage, Alaska.  The employee was present and represented himself.  The employer and insurer were represented by attorney Frank Koziol.  The record closed when the hearing concluded.


The employee's request for reemployment benefits was denied on July 23, 1993 by Reemployment Benefits Administrator Designee Mickey Andrew.  Eligibility for benefits was denied because Andrew concluded the employee had the predicted physical capacities necessary to work as a combination automobile mechanic and tow truck operator.  Since he held those jobs during the ten years prior to his injury, and the jobs currently exist and meet the remunerative wage requirements of AS 23.30.041, she found him ineligible for benefits.  The employee appealed on July 30, 1993.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(e) provides:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles; for


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected characteristics of Occupations Defined in the Dictionary of Occupational Titles.


AS 23.30.041 requires that we "uphold the decision of the administrator except for abuse of discretion on the administrator's part." In Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979), the supreme court held that abuse of discretion occurs when a decision is "arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (footnote omitted). A reviewing court (the workers' compensation board, in this instance) must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P. 2d 275, 279 (Alaska, 1977).


The employee argues that the "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODDOT) is too broad; that is, it fails to describe what he actually did on the job.  He asserts that a mechanic at a service station needs to he certified.


In denying the employee's request for reemployment benefits, Andrew compared the physical demands in job descriptions for auto mechanic and tow truck operator with the predicted physical capacities outlined by the employee's treating physician William Reinhold, M.D. After reviewing the record, we find she did not abuse her discretion in concluding the employee could perform those jobs.  There is substantial evidence in the record to support her decision.  Yahara v. Construction & Rigging.Inc., 851 P.2d 69, 73 (Alaska 1993).


In deciding this case, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act, including non‑causation issues such as reemployment benefits under AS 23.30.041 Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II). This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.


In this reemployment benefits dispute, we find the employee has not established a link between his physical capacities and his eligibility for rehabilitation benefits.  His physician, Dr. Reinhold, has released the employee to work on jobs requiring medium lifting, or up to 50 pounds. (See Reinhold July 1, 1993 approval of "Predicted Physical Demands").  Both the position of tow truck operator and that of service station mechanic require medium lifting.  Therefore, the employee has failed to raise the statutory presumption that he is unable to perform these jobs.


We are sensitive to the employee's assertion that the SCODDOT is too broad.  The employer, citing to Konecky v. Camco Wireline, Inc., AWCB Decision No. 93‑0148, suggested that if there is a problem in applying the SCODDOT to reemployment eligibility claims, it is a legislative problem.


We agree with both parties.  Application of the SCODDOT to cases under AS 23.30.041 is mandatory, even where, as here, the physical capacities of jobs that exist arguably exceed the capacities stated in the SCODDOT.  RBA Designee Andrew correctly pointed out that although the labor market surveys indicated that some service station mechanics in Anchorage were required to lift 100 pounds, application of the weight lifting requirements in the SCODDOT is mandatory in AS 23.30.041. We agree with the Konecky panel and the parties that application of the SCODDOT produces unfair results in some cases.  However, it must be applied until the Alaska Legislature decides to amend AS 23.30.041(e).


Regarding the review of the record for appeal purposes, we find there is substantial evidence in the record to support Andrew's finding that the employee has performed these positions in the ten years prior to his injury, and that these jobs meet remunerative employability standards and are available.
  This finding is based on the documents in the record, including the employee's resume, the rehabilitation specialist's May 5, 1993 report which states there is a "fairly consistent active market" for the two positions, the labor market surveys, and Dr. Reinhold’s conclusion the employee can lift at least 50 pounds.  Accordingly, Andrew's July 23, 1993 derision is upheld.


During the hearing in this case, the employee complained that although rehabilitation specialist Terry McCarron was assigned to his case, the employee never met McCarron during his eligibility evaluation process. (See also letter to Mickey Andrew filed May 1993).  He stated he was interviewed and contacted by Kathy Williams, who works in the same rehabilitation firm as McCarron.


The employer's attorney asserted McCarron's wife was ill and he was unable to do the work.  As unfortunate as this situation may be for McCarron, it may have been more appropriate to decline participation in this case and allow Douglas Saltzman, the Reemployment Benefits Administrator (RBA), to appoint the next specialist in line on the list of specialists he maintains.  However, it is more appropriate for the RBA than for us to consider this matter initially.  Accordingly, we refer this portion of the decision to the RBA to determine if any action should be taken under 8 AAC 45.440.


ORDER

1.  The decision of the Reemployment Benefits Administrator Designee is affirmed.


2.  This case is referred to the Reemployment Benefits Administrator to determine if any action should be taken under 8 AAC 45.440 regarding the alleged non‑participation by the selected rehabilitation specialist.


Dated at Anchorage, Alaska this 17th day of September, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Patricia A. Vollendorf 


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bob C. Haller, employee/applicant; v. Carr‑Gottstein Foods Company, employer (self‑insured), defendant; Case No. 9210851; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of September 1993.



Flavia Mappala, Clerk

SNO

�








    �It was not clear to us how Andrew combined the hourly wages of the combined service station mechanic (80 percent) and tow truck operator (20 percent) positions to determine whether this blended position represented remunerative employability.  However, we added the average beginning wages for these positions, ($8.75 + $6.95 = $15.70) and divided the total by two get $7.85 per hour as a blended (50/50) wage.  Even without determining an 80/20 blend, we find this amount exceeds the employee's remunerative wage of $7.65 per hour.  See labor market surveys dated March 11, 1993.


    �The RBA should provide the full board of his findings in this and other investigations as part of his annual report to the board.







