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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARSENIO V. CREDO, JR.,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9033493


v .
)



)
AWCB Decision No. 93-0237

STATE OF ALASKA, DEPT. OF 
)

ADMINISTRATION,
)
Filed with AWCB Juneau

(Self-Insured),
)
September 23, 1993



)


Employer,
)


  Defendant.
)

                                                                                       )


We met in Juneau, Alaska on 12 August 1993 to determine if Employee suffered a compensable injury, and if so, to determine his compensation rate, entitlement to disability compensation, medical and related transportation costs, and a penalty.  Employee represented himself at the hearing. Defendant was represented by Assistant Attorney General Kristin S. Knudsen. In accord with the parties, agreement and AS 23.30.005(f) we conducted the hearing, before a two‑member panel.  We closed the record and concluded our deliberations on 12 August 1993.


A few minutes before the hearing was scheduled to begin, Employee submitted a photocopy of a handwritten, unsigned, letter dated 6 August 1993 on Department of Veterans Affairs (VA) stationery.  Attached to the letter are 35 pages of photocopied literature and synopses of literature about the effects of mercury.  Ms. Knudsen stated that she had received a typed copy of the letter from "Dr. Swenson" of the VA Hospital in Seattle, that she had contacted Dr. Swenson to see if he would be available to testify, and learned that he was not available.  Ms. Knudsen asserted her right to cross‑examine Dr. Swenson and objected to our considering the documents because they had not been timely submitted in accord with our regulations.


Employee is a 46 year‑old, former State of Alaska employee.  He was working as a part‑time clerk/centrex operator at the time of his alleged exposure to mercury fumes on 16 April 1990 and resulting injury.  Employee has a history of asthma, sleep apnea syndrome with obesity, depression, post traumatic stress syndrome from the Vietnam war, and other disorders which were already present at the time of the alleged exposure.


Employee has been disabled for Social Security purposes since May 1991 due to his physical and psychological disorders.  The social security records do not mention mercury exposure.  A 26 March 1992 VA medical record states that Employee has a 60 percent service connected disability for asthma, for which he receives disability compensation.  Employee also receives medical and psychological care from the VA.


It is not disputed that on 16 April 1990 a package in the mail room on the seventh floor of the State Office Building in Juneau (SOB) leaked some mercury, a toxic substance.  At the time of the leak, Employee was working on the eighth floor of the SOB.  By about noon on April 16th, the building was evacuated.


Employee filed his Report of Occupational Injury or Illness (Report of Injury) on 1 February 1991, about eight and one‑half months after the 16 April 1990 mercury spill.  The bottom portion of the Report of Injury, which is completed by Employer, states: "On April 16th the central mail room for the state of Alaska had a toxic spill of Mercury.  Due to this exposure and the existing condition of asthma, Arsenio had a severe asthma attack.  He was directly exposed while passing the mail room.


At hearing, Employee testified that when he came to work on 16 April 1990 he parked in the garage and took the elevator directly to the eighth floor where he works. On cross‑examination, Employee admitted he never passed the mail room.


Employee testified that before lunch, he noticed people leaving the building, but did not know why.  He came to believe that a container of mercury had broken and that a gallon of the substance had leaked onto the mail room floor.  He stated that he was upset because his supervisor knew of his medical conditions but still waited 45 minutes to inform him that the mercury had spilled.  He stated that the SOB was very warm on the morning of the spill because the heat was on, which caused the mercury vapors to rise. He testified he could see the fumes, as "squiggly lines" rising from the (eighth) floor.


Employee testified that on the day of the spill, he and 37 other people went to the hospital, and he was put at the front of the line because of his lifelong asthma condition.  He stated he has taken medication for asthma for the last 15 years.  He testified on cross‑examination that he informed his doctors a gallon of mercury had spilled and that he worked directly above the mail room where the spill occurred.  He informed Employer's adjuster that he suffered a "severe asthma attack" on the day of the mercury spill.


The medical records show, however, that Employee was seen at Bartlett Memorial Hospital (BMH) emergency room for "mercury exposure" at about 1:05 p.m. on 17 April 1990, the day after the Spill.  At the hospital, Employee was seen by J. Todd Huttenlocher, M.D. Employee's blood and urine samples were taken, chest x‑rays were taken, a pulmonary function test was performed, and he was given medication and kept calm.  Dr. Huttenlocher's emergency room report indicates Employee "was exposed to mercury yesterday at State Bldg." Employee reported sweating, pressure on his chest, and a headache since 5:00 p.m. the previous day.  The state was billed, and paid more than $622 for the hospital services.  On 30 April 1990 Dr. Huttenlocher wrote to Employee to inform him that his "blood and urine level for mercury was within normal limits."


Employee also testified that around 1 May 1990 he went to Bethel for a workshop and required medical treatment for his respiratory condition after five or six days there.  Employee stated mercury gets in your blood and liver, that he is "hypersensitive," and that he is now unable to be around people who smoke.


During 1990 and 1991 while Employee was working for the state, he also worked five nights per week in poorly ventilated, smokey, bingo parlors.  He continued to work for the state until May 1991, more than a year after the spill, when he quit and moved to Seattle.  Randall H. Wiest, M.D., treated Employee for depression, sleep apnea syndrome, sexual dysfunction, allergic rhinitis, and asthma.  In his 9 October 1990 report, Dr. Wiest found Employee's asthma to be stable and stated: "Agree with his decision to quit working Bingo, but don't feel I can help him with disability request as he continues to work half time with the State.  Hopefully this will work into a full time job." In another report, Dr. Wiest stated:


Note, patient did approach me with a question of disability once again and as he is working half time, currently I do not feel that he is disabled. He had further requests for statements indicating medical necessity for him moving to Anchorage or to an undisclosed location in the lower 48 and again, I do not feel that there is substantial evidence for this.

(Wiest report, 13 November 1990.)


At hearing, Elizabeth Gomez testified she supervised Employee during 1990 and 1991.  Employee's regular work hours were 8:00 a.m. to 12:30 p.m. Ms. Gomez identified leave slips which indicated Employee was off work on 17 April 1990 beginning at 11:00 a.m., off work on 18 April 1990, and returned to work on 19 April 1990.


The hearing record contains the affidavit of Richard Stolzberg, a University of Alaska professor of chemistry with a Ph.D. in Analytical Chemistry.  The affidavit states that mercury vapor (atomic weight of 200), is much heavier than air, (molecular weight 29), which causes mercury vapor to flow down, not up, in the absence of strong air currents.  He concluded:


In the absence of special conditions, such as floor level air intakes in the room in which the spill occurred, which then suctioned upward and discharged to the room above, it is not scientifically probable that, within a matter of a few hours, mercury vapor reached the floors above that on which the spill of 2 or 3 ounces of mercury occurred.

(Stolzberg 23 July 1993 affidavit at 2.)


Krystyna Markiewicz, a chemical engineer who is employed as an industrial hygienist for the State of Alaska Department of Labor, Occupational Safety and Health section, testified she came to Juneau with a "sniffer," a device which enabled her to test for the presence of mercury vapor in the environment and to obtain an immediate reading.  She arrived at the SOB at 9:05 p.m. on 16 April 1990 and commenced testing the building's air.  The first reading she obtained in the mail room was .04 mg./ cubic meter of air a few inches from the floor.  The level at the "breathing zone," the level at which people breathe, was zero.  Mercury vapor is heavy, she said, and will settle to the floor unless there are very strong air currents.


Ms. Markiewicz testified she saw a lot of mercury in the form of beads, but no puddles.  She estimated she saw about 20 to 30 mercury beads, about two millimeters in diameter, on a mail cart, a sorting table, and on the floor, in the mail room.  She found a few small beads, which she estimated had a volume of less than one teaspoon, in the seventh floor hallway outside the mail room.  She also tested the eighth floor and the rest of the SOB and detected no mercury vapor.


She testified that the mercury came to the state as unclaimed property which had been in the possession of a bank. She said that mercury is a liquid at room temperature, and that she did not see any mercury vapor because it is not visible unless the mercury is being heated to about 600 degrees Fahrenheit.  She testified that inhalation of mercury vapor can have acute and chronic health effects.  Depending on the duration and concentration of exposure, the adverse effects can range from a minor headache to lung irritation or death.


A crew from Seattle came to the SOB to vacuum up the mercury using special equipment.  The highest mercury vapor level Ms. Markiewicz detected was .6 mg./cubic meter.  This peak level, which prompted Ms. Markiewicz to leave the room for her own safety, was caused by a leak in the vacuum cleaning equipment being used by the cleanup crew.  Ms. Markiewicz determined the area had been cleaned of all mercury at 2:00 a.m. on 18 April 1990.


Debra Wanta, M.D., testified she has treated Employee at the Southeast Alaska Regional Health Corporation (SEARHC) Hospital in Juneau.  She reviewed the records from Employee's visit to the BMH emergency room on 17 April 1990 where Employee was seen by Dr. Huttenlocher.  Dr. Wanta testified that the results of the "peak flow" tests administered at the BMH showed that Employee's breathing was not much impaired when he went to the hospital.  The tests showed Employee was either having a "mild" asthma exacerbation or could even represent "baseline functioning" for an individual with asthma.  The tests did show that Employee was not having a severe attack of asthma.  Dr. Wanta also testified that the blood tests showed that the level of asthma medication (theophylline) in Employee's blood was so low that it was unlikely he was receiving any therapeutic benefit from it.


Dugan Petty, director of the Division of General Services and Supply, testified that on 16 April 1990 at about 8.20 a.m. he was advised of the mercury spill.  He testified about hearing exhibit No. 5, a report on the contents of the mercury bottle.  After the spill, the 555 milliliters (ml) container held 230 ml of mercury and 180 ml of water.  He stated that the best estimate was that two to three fluid ounces of mercury had spilled in the state office building.  He testified that by 10:00 a.m. the mail room was cordoned off and closed and the ventilating system was shut off.  The Commissioner of Administration decided the building should be evacuated at 11:15 a.m. Mr. Petty also had floor plans prepared (hearing exhibits 1 and 4) which show the location of the mail room and Employee's office.  He testified Employee's office is not directly over the mail room, but "at the other end of the building."


Some of Employee's medical records, from the period 1987 to mid‑1993, have been submitted to us.  They show treatment for numerous disorders from government and private health care providers.  Other than the trip to BMH already discussed, mercury exposure is mentioned on only two other occasions.  In a chart note, which appears to be dated 9 May 1990, and is probably from the Bethel Hospital, stating that Employee reported "mercury vapor exposure 2 wks ago." A medical report dated 14 June 1990 prepared by Dr. Wiest, states in part:


Here for recheck of multiple medical problems.  Continuing to work half time for the state.  Had one visit to BMH after mercury exposure which he felt flared up his asthma.  Was not admitted.  Also had one hospital visit in Bethel during training there last month.  Allergic rhinitis under reasonable control.

(Wiest report 14 June 1990.)


On 12 December 1992 Employee filed an Application for Adjustment of Claim form.  He described the injury as follows: "I was working directly under [sic] the 7th floor, when the mercury spill happened
, I was not told till 45 minutes after it happened, that is why the exposure to hazardous work conditions, caused me great grief and illness and cannot go back there." Claim was made for permanent total disability compensation at $250 per week, medical costs of $50,000, transportation costs of $20,000, a $15,000 penalty, and a $250,000 lump sum payment.  At a prehearing conference held on 1 June 1993 Employee stated that his claim is for exposure to mercury and for emotional distress from being exposed and not being immediately advised of the spill.


At closing argument, Employee stated he wanted us to rely on the medical documents.  He argued that he is hypersensitive to vapors and that he could die from an asthma attack even though he is taking medications.  He asserted his doctors told him he could no longer live in Alaska.


Defendant asserts that it has shown that there was no reasonable possibility that Employee was exposed to mercury vapors, as evidenced by the testimony of Ms. Markiewicz and Prof. Stolzberg, and that it has provided an alternative explanation to symptoms being caused by mercury exposure.  Defendant argues Employee has neither shown that he sustained an injury, nor that any injury occurred as a result of mercury exposure.  They also assert that Employee has misstated many of the facts of this case and that there is nothing credible about Employee's claim.  Defendants also assert a statute of limitations defense under which Employee is not entitled to rely on the presumption of compensability because he did not report an injury within 30 days after the date of the spill.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Medical Evidence

8 AAC 45.052 provides a comprehensive scheme for submitting and exchanging medical records, and for requesting cross‑examination of the authors of medical records.  Section 052(c)(4) provides:


If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon the medical report listed in the updated medical summary only if the parties expressly waive the right to cross‑examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.


We find we may not consider and rely on the medical records Employee submitted just prior to hearing. 8 AAC 45.052. No updated medical summary was filed, the medical records in question were not received until the day of the hearing, and Employer asserted, but was not accorded, the opportunity to cross‑examine. We are not aware of any exception to the hearsay rule which would render Employee's medical records admissible.  Also, the VA medical report dated 6 August 1993 is an unsigned photocopy.


We have reviewed the admissible medical records.  Other than the occasion when Employee went to BMH to be checked for mercury exposure, with none having been found, mercury exposure is mentioned on only two other occasions.  On both occasions, the physician was making a note in the record of the history given by Employee.  On neither occasion was there any diagnoses made or treatment prescribed as a result of the alleged exposure.  We find nothing in the records which indicates Employee suffered a new injury from actual or perceived mercury exposure, or any aggravation or worsening of any of Employee's disorders.


The Statute of Limitations

AS 23.30.100 provides in pertinent part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could act be given . . . .


AS 23.30.120(h) provides: "If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.


Employee did not file a Report of Injury until about eight and one‑half months after the mercury spill, although he obviously believed he had been harmed by the mercury.  He has provided no explanation for failing to timely file the report.  Employer does not assert it has been prejudiced by Employee's failure to give timely notice.  We find Employee's claim is not barred by his failure to give timely notice.  Because Employer authorized Employee and other workers in the SOB to go to the hospital to be examined, and paid for the visits, we find Employer had actual or constrictive knowledge of Employee's belief that his respiratory condition was aggravated by a mercury exposures. In addition, Employee notified Employer's adjuster he had a severe asthma attack the day of the spill.  Absent any claim of prejudice to Employer, we find Employee's failure to give timely notice should be excused under AS 23.30.100(d)(1). As we did not excuse Employee's failure under AS 23.30.100(d)(2), we find Employee's ability to rely on the presumption of compensability is not impaired.


Presumption of Compensability

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter . . . ."


Employee's claim that he suffered a work‑related injury as a result of mercury exposure is subject to the presumption of compensability set out in AS 23.30.120(a). Before the presumption attaches, a preliminary link must be established between the disability and the employment. Burgess Construction v. Smallwood (Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  The presumption applies to the work relationship of the injury and to continuing symptoms. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑4 (Alaska 1991). See also Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of workrelatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case, the employee must present some evidence (1) that he has an injury, and (2) that an employment event or exposure could have caused it.


If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco at 870.  The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a Conclusion.  Fireman's Fund Am. Ins Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp.  Bd., 411 P.2d 209, 210 (Alaska 1966)). An employer can overcome the presumption of compensability by presenting substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability.  An alternative explanation for the cause of a disease or injury must provide a reasonable basis on which to conclude that the disability was not work related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991). If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence.  Veco at 870.


The same standards apply to questions involving aggravation of pre‑existing conditions. As stated in Smallwood II, supra, at 317: "Thus the causation question before the Board was whether Smallwood's employment aggravated, accelerated or combined with his pre‑existing condition so as to be a 'substantial factor' in bringing about his disability." The substantial factor test, restated to be applicable to Workers' Compensation law, follows:


[I]n order to satisfy the substantial factor test, it must be shown that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing abut the disability that reasonable men would regard it as a cause and attach responsibility to it.

State v. Abbott, 498 P.2d 712, 727 (Alaska 1972). Adopted by the covert in Fairbanks N. Star Bor. v. Roqers & Babler, 747 P.2d 528, 533 (Alaska 1987(.


AS 23.30.265(17) provides in pertinent part: "'injury' means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury. . . ."


We find the evidence necessary to establish an injury in this case (i.e. whether Employee inhaled mercury vapors and the effect of mercury on Employee's health) involves complex medical facts, and the available lay evidence has little or no probative value.  Therefore, we conclude this case involves highly technical medical considerations, and find that expert medical evidence is necessary to make the connection between Employee's disability and his employment.  Veco, Smallwood II.


Concerning the probity of Employee's testimony, we find it contained numerous inaccuracies.  For example, (1) Employee testified he saw mercury vapor, visible as "squiggly lines" rising from the eighth floor, (2) he testified a gallon of mercury had spilled, (3) he testified the mercury vapors rose to the eighth floor, (4) he reported to his doctors and others that his office was directly above the mail room, (5) he testified he went to the hospital the day of the mercury spill, and (6) he testified he had a severe asthma attack when he went to the hospital.  Whether the inaccuracies were a result of misperception or design, we did not find Employee's testimony reliable, and do not rely on it. AS 23.30.122.


We find no medical evidence which indicates that Employee was exposed to mercury at work.  The available evidence indicates Employee was not exposed to mercury at work.  Ms. Markiewicz testified that she found no mercury vapors on the eighth floor and that she found no vapors at breathing level, even in the mail room.  Ms. Markiewicz and Prof. Stolzberg testified that because of its weight, compared to that of air, mercury vapors would not have risen to the eighth floor as Employee alleged.  Dr. Huttenlocher reported that Employee's blood and urine analyses did not reveal the presence of mercury.


We also find no evidence that Employee suffered an injury as a result of the mercury spill.  Dr. Wanta testified that Employee's peak flow readings on 17 April 1990, a measure of his breathing capacity, did not indicate that Employee had a severe asthma attack, as alleged.  She stated the readings were not had for Employee and indicated that his breathing was either normal for him, or an indication of a mild asthma attack.  Even those readings could be explained by the low level of Employee's prescribed medication found through blood analysis.  In his reports of 9 October 1990 and 13 November 1990 Dr. Wiest stated Employee was not disabled, that he could continue to work for the state, and that he would not help him with his claims for disability compensation.  As indicated above, our review of the medical records revealed few mentions of mercury exposure, and no indication that any adverse effects had resulted from a mercury exposure.


No medical evidence has been introduced which demonstrates or even suggests that Employee's employment, and alleged mercury exposure, was a substantial factor in bringing about any disability.


We find Employee has failed to make a prima facie case that he suffered a work‑related injury.  He has failed to present any evidence that he sustained an injury and that an employment event could have caused it.  Accordingly, we find Employee is not entitled to rely on the presumption of compensability.


Absent the presumption, Employee must prove his claim by a preponderance of the evidence.


Leonard C. Altman, M.D., of Northwest Asthma & Allergy Center in Seattle stated: "All that I can say is that exposure to [mercury] fumes, as well as passive cigarette smoke and auto‑exhaust, would serve as irritants to worsen your pre‑existing asthma.  I don't think you can make a new claim that these exposures caused further and greater permanent disability." Because Employee's asthma is a pre‑existing condition, Employee must show that his employment was a substantial factor in bringing about his disability.  Smallwood II, supra.  We find no such evidence, and the statements of Dr. Altman and Dr. Wiest indicate the contrary.  We find Employee has failed to prove his claim by a preponderance of the evidence.


Mental Injury

AS 23.30.265(17) provides in pertinent part:  "'injury' does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (5) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events . . . ."


AS 23.30.120(c) provides: "[T]he presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work‑related stress."


We find Employee is not entitled to rely on the presumption of compensability to establish his claim that he suffered a workrelated, mental‑stress injury.  AS 23.30.120(c). Therefore, Employee must prove his claim by a preponderance of the evidence.


Employee cites no medical evidence which supports a claim that he suffered a mental injury as a result of concern that he had been exposed to mercury vapor, or from any other cause, and we find no such evidence.  Furthermore, Employee has submitted no evidence which indicates that the stress he experienced was extraordinary and unusual, or that it was the "predominant cause" of a mental injury.  The available evidence does indicate that Employee suffers from preexisting mental conditions.  We find Employee has failed to prove that he suffered a mental "injury" as defined in the Alaska Workers' Compensation Act.  Therefore we find Employee is not entitled to Workers' Compensation benefits for a mental injury.


ORDER

Employee's claim for benefits under the Alaska Workers' Compensation Act is denied and dismissed.


Dated at Juneau, Alaska this 23rd day of September, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair,



Designated Chairman



 /s/ Nancy J. Ridgley 


Nancy J. Ridgley, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Arsenio Credo, employee/applicant; v. State of Alaska, Department of Administration, employer (self‑insured)/defendant; Case No. 9033493; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 22nd day of September, 1993.



Bruce Dalrymple

SNO

�








    �AS 23.30.070(c) provides that a report of injury "is not evidence of a fact stated in the report in a proceeding in respect to the injury or death on account of which the report is made."


    �At hearing, Employee asserted he had experienced respiratory problems, some time in the past, as a result of new carpet and paint in his office.  Employer objected to our receiving and considering any such evidence because Employee's claim relates to mercury exposure and Employer had no notice of another claim.  Under 8 AAC 45.050(b)(5) we limit the scope of this case to Employee's mercury exposure claim.


    �The report is also quite guarded in its conclusions. It states in pertinent part:


	This man has bad asthma which by his history was worsened with this exposure.  The relevant medical literature supports the possibility the mercury vapor can irritate the bronchial tubes (airways) of the lungs.  Thus I consider it a distinct possibility that Mr. Credo's asthma was clearly worsened after this exposure.


(Emphasis added.)







