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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN R. EBERHART,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8904014


v.
)



)
AWCB Decision No. 93-0238

B.N. CONTRACTING SERVICES, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
September 30, 1993



)


and
)



)

STATE FARM INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


We heard this claim on August 5, 1993 in Anchorage, Alaska.  The employee was not present but testified telephonically from Kogarah Bay, Australia.  He was represented at hearing by attorney Charles Coe.  The employer and insurer were represented by attorney Shelby Nuenke‑Davison.  We closed the record when the hearing ended.


ISSUES

1.  Whether to award temporary total disability benefits from March 15, 1989 to December 16, 1989, and from February 8, 1990 to July 1, 1990.


2.  Whether the employee was medically stable as of February 8, 1990.


3.  Whether to award actual attorney's fees and costs.


4.  Whether to rule on issues of permanent partial impairment benefits, and eligibility under AS 23.30.041.


EVIDENCE SUMMARY

The employee, who is 56 years old, testified he began working as a construction estimator for the employer in early January 1989.  On March 7, 1989 he suffered an aggravation of a preexisting hernia condition while working on the job.  He stated that although he worked primarily in the office for the employer, he sometimes had to help with lifting, as happened on March 7 when he felt pain after helping another employee pick up and carry a piece of particle board.  He completed an injury report on March 9, 1989.


The employee was examined by Peter Marbarger, M.D., on March 14, 1989.  According to his chart notes, Dr. Marbarger diagnosed a recurrent incisional hernia.  He told the employee a recurrent hernia repair would probably be needed but was not urgent.  The doctor also told the employee it was "probably advisable" to refrain from heavy exertion and the employee should consider vocational rehabilitation, However, the doctor did not specifically preclude the employee from working in light to medium labor.  Dr. Marbarger noted he would await word from the employee on his discussions with the insurer regarding surgery.  The employee testified that because of the hernia condition, he was unable to take employment at that time.


However, he acknowledged he quit working for the employer to accept an office job with a company known as Wilsyk.  He testified that job did not work out because the company had financial problems.


The employee went on to testify he could not recall what he did from May 1989 until October 31, 1989 when he again went to Dr. Marbarger.
  However, he asserted he was still trying to get the insurer's approval for surgery in May 1989.  This testimony is contradicted by Gayle White, claims adjuster for the insurer.  She testified the adjuster's log notes show surgery was approved on April 14, 1989.


The employee testified he would have accepted work as a construction estimator during the March to December 1989 period because estimators usually do not do heavy lifting. He acknowledged that he applied for and received unemployment insurance benefits in Alaska from August 7, 1969 to December 15, 1989.  Although his application for these benefits does not indicate he had work restrictions, he testified he told the unemployment insurance representatives he was restricted and couldn't do heavy work.


The employee was not examined by Dr. Marbarger between March 14, 1989 and October 31, 1989.  On the latter date, Dr. Marbarger found the employee more anxious to get on with surgery, which, after one postponement, was finally performed on December 14, 1989.  The employee was paid temporary total disability benefits from December 15, 1989 to February 8, 1990.


A February 8, 1990 Compensation Report states benefits were stopped because the employee was released to work, and that a January 16, 1990 letter from Dr. Marbarger indicated the employee would be medically stationary eight weeks after surgery.  Dr. Marbarger's chart notes and a March 22, 1992 letter to the employer's attorney confirm that Dr. Marbarger felt the employee was released for work and was medically stationary approximately eight weeks after the surgery.


In a June 28, 1990 report by John Snyder, M.,D., who reviewed the employee's medical records and history, Dr. Snyder concluded the employee was capable of work as a construction estimator during the period from March 7, 1989 to December 14, 1989.  Dr. Snyder also asserted, based on his review, that the employee was medically stable as of February 8, 1990.


The employee did not see Dr. Marbarger between January 16, 1990 and March 6, 1990, the last time he was examined by the doctor, according to medical records.
 The doctor's March 6, 1990 chart notes indicate the employee's wound was well healed, with no evidence of recurrence.  The notes add; "He is advised to essentially return to full activity with the proviso that he think about the previous exercise restrictions we have outlined to him, in terms of change in lifestyle, etc." The employee’s understanding of these restrictions was he could perform light but not heavy lifting.


The employee testified he held "steady work" on two jobs between March 1990 and July 1991, when he moved to Australia. The first was a two‑month office job with Valley Construction in Fairbanks in July and August 1990. (Employee dep. at 34). The second job was a six or seven month stint as a warehouse man with Northwest Technical Services in Prudhoe Bay. The latter job began in December 1990 and ended when he moved to Australia on July 9, 1991.  The employee testified that during the other months between March 1990 and July 1991, he may have collected unemployment while looking for work. (Id. at 40).


At hearing he testified that since arriving in Australia he has performed various jobs such as painting, carpentry, cabinet work and hanging light interior doors.  He received unemployment benefits there from July 1992 to October 1992. (Id. at 24).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Temporary Total Disability.


The first issue is whether the employee was disabled during any of the periods for which he requests benefits.  AS 23.30.265(10) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." Recently, the Alaska Supreme Court stated that "loss of earning capacity is the defining characteristic of a compensable disability," Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  AS 23.30.185 states in pertinent part: "Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability."


The first period of requested disability is from March 15, 1989 to December 15, 1989.  In deciding whether the employee was disabled for this period, we must apply the statutory presumption found in AS 23.30.120(a). It states in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  The court has also held that the presumption also applies to non‑causation issues, including continuing disability.  Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Smallwood II, 623 P‑2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at $70.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v.  Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


At the outset, we deny and dismiss the employee's claim for temporary total disability (TTD) benefits from August 7, 1989 to December 15, 1989.  We find he collected unemployment insurance benefits during that period.  "Compensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits."


Regarding the period March 15, 1989 to August 7, 1989, we first find tire employee raised the statutory presumption.  This finding is based on the employee's testimony that he was unable to take employment after he quit working for the employer on March 15, 1989.


We next find the employer has overcome the presumption with substantial evidence.  The evidence supporting this finding includes the employee's testimony that he would have worked for Wilsyk had the company not folded for financial reasons, and that he would have accepted other construction estimator jobs because most do not require heavy lifting.  This finding is also supported by Dr. Marbarger's records which imply the employee was still capable of working as a construction estimator as long as the work did not include heavy lifting.  Accordingly, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.


We conclude the employee has failed to prove his claim.  We first find the employee is not wholly credible.  We do not mean to imply the employee is untruthful.  We base this finding on the employee's inability to remember what he did from May 1989 to December 1989.  Although he testified he could not recall this period, he then asserted on redirect that he was still trying to get approval for surgery in May 1989.  This testimony was refuted by White's testimony supported by the adjuster's written log which showed surgery had been approved in April 1989. We give more weight to White's testimony and the written log than to the employee's faded memory.


There is no indication in the record the employee's condition changed between March 1989 and August 1989 when he indicated on his unemployment insurance application that he could perform work as a construction estimator.  Further, we find no medical evidence that the employee was precluded from working as a construction estimator from March 14, 1989 to August 7, 1989.  The employee's lay testimony conflicts on his ability to work.  Accordingly, based on our finding on credibility, and this inconsistent testimony, we give his testimony no weight on this issue.


The medical testimony also supports the employer's assertion the employee was not disabled from work as a construction estimator during the entire period from March 14, 1989 to December 14, 1989.  This includes the opinions of Dr. Snyder and Dr. Marbarger.  We infer from Dr. Marbarger's records that the employee was able to work as a construction estimator and any other medium or light‑duty work during this period.  For the above reasons, we deny and dismiss his claim for benefits during this period.


The next period the employee requests benefits is February 8, 1990 to July 1, 1990.  We conclude the employee has failed to raise the presumption that he was disabled during this period.  We find no evidence the employee was unable to work as a construction estimator.  He provided no testimony about his ability during this period. in addition, Dr. Marbarger confirmed the employee was medically stable as of February 8, 1990, and that he could perform light duty work.  From this opinion, we find the employee was medically stable, which precludes payment of temporary total disability benefits (AS 23.30.185), and that the employee was capable of working as a construction estimator.  Finding no evidence to support the employee's claim he was disabled during this period, we deny and dismiss his claim for failure to raise the statutory presumption.

II. Permanent Partial Impairment.


The employee argues that a finding on permanent partial impairment benefits is not ripe because no physician has rated him yet. The employer argues that both Dr. Marbarger and Dr. Snyder indicate the employee has no permanent impairment.


We find there has been no rating by either physician on permanent impairment.  Since there are no ratings in the record, and permanent partial impairment awards are based on whole person impairment ratings, we will not decide this issue today.  AS 23.30.190. We find, despite the employee's Affidavit of Readiness for Hearing filed February 7, 1992, that the employee was not prepared for hearing and had not completed discovery on this issue.


We will not decide whether the February 7, 1992 request for hearing should be considered void with respect to the claim for permanent partial impairment benefits, since such a consideration was not an issue for decision here.  Likewise, we will not decide what effect, if any, AS 23.30.110(c) has on the employee's claim if the Affidavit of Readiness is deemed void on the permanent partial impairment issue.

III.  Eligibility for Reemployment Benefits.


The employee also asks for a delay in any decision on eligibility for reemployment benefits under AS 23.30.041. The employer argues we have jurisdiction to make a decision, and that we should find the employee ineligible for section 41 benefits.


Under the post‑July 1, 1988 law, we act only as a reviewing body on reemployment eligibility decisions of the Reemployment Benefits Administrator (RBA) Since no decision has been made by the RBA, we have no current jurisdiction over this issue. The parties must first get a decision from the Reemployment Benefits Administrator.  We would then have jurisdiction over any appeal of that decision.

IV.  Attorney's Fees.


The employee also requests an award of attorney's fees.  Although the employer controverted the employee's claim for benefits, none were awarded here.  Therefore, we deny and dismiss his request for fees.
  AS 23.30.145(a).


ORDER

1.  The employee's claim for temporary total disability benefits and attorney's fees is denied and dismissed.


2.  The claim for permanent partial impairment benefits and reemployment benefits are not ready for decision.


Dated at Anchorage, Alaska this 30th day of September, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ S.T.Hagedorn 


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John R. Eberhart, employee/applicant; v. B.N. Contracting Services, Inc., employer, and State Farm Insurance Company, insurer/defendants; Case No. 8904014; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska this 30th day of September, 1993.



Clerk

SNO

�








    �In his deposition, the employee testified he went to Australia in June 1989. (Employee dep. at 20).  However, at the hearing he testified that he was mistaken and he actually had travelled there in 1986.  He asserted on redirect examination that in May 1989 he was still attempting to get approval for surgery.  There is no controversion in the record, and no assertion by the employee that the employer refused to approve his surgery.  On the contrary, Gayle White, claims adjuster for the insurer testified that surgery was approved on April 14, 1989 but was canceled on April 21 because the employee had a fever.  White also testified the daily log of events indicates that on May 19, 1989 the employee indicated he was going out�of�state to visit relatives.


    �The employee claimed he stopped by a couple of times to see Dr. Marbarger, but there is no record of these visits.


    �The employee alluded to getting temporary partial disability benefits during this period.  However, this was not an issue at hearing.


    �The employee requested permanent partial impairment benefits in both his Application for Adjustment of Claim filed April 4, 1990 and in a prehearing conference held May 7, 1990.


    �The employee had requested actual attorney's fees, and he filed an affidavit on August 2, 1993 for the August 5 hearing.  However, we would have denied the request for the actual fees because the affidavit was filed untimely. 8 AAC 45.063; 8 AAC 45.180(b).







