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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT WESTFALL,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8102595



)

ALASKA INTERNATIONAL CONST., INC.,
)
AWCB Decision No. 93-0241



)


Employer,
)
Filed with AWCB Fairbanks



)
September 30, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                                                  )


This petition for dismissal under AS 23.30.110(c) and AS 23.30.105(a) was heard at Fairbanks, Alaska on September 21, 1993.  The employee represented himself; attorney Theresa Hennemann represented the petitioners.  The record closed at the end of the hearing.


PROCEDURAL BACKGROUND

On November 8, 1980, the employee submitted a Report of Occupational injury to the employer, claiming that he had injured his back on November 6, 1980, during the course and scope of his employment.  Initially, the petitioners controverted the employee's claim, but shortly thereafter withdrew the controversion and began payment of temporary total disability (TTD) benefits.  These benefits were paid through February 19, 1981.


Following his injury, the employee saw Francis Kelley, M.D., in Fairbanks.  The employee treated with Dr. Kelley for about 2‑3 weeks. (Westfall dep. at 53‑54.) At that time, the employee informed Dr. Kelley that he was returning to Montana. (Id. at 55.) Dr. Kelley indicated to the employee that he may have suffered a herniated disk and instructed the employee to see another orthopedic surgeon and continue treatment after returning to Montana. (Id.)


Upon returning to Montana, the employee sought treatment from Andrew Ivey, M.D. (Id. at 56.) The employee treated with Dr. Ivey for approximately 2‑3 months, after which Dr. Ivey released him for work. (Id. at 57‑58.) According to the employee Dr. Ivey told him he could give his old job a try, but that he should anticipate having problems later on if he chose to do so. (Id.)


In April of 1981, the employee returned to work for a new employer, the North Slope Borough. (Id. at 59.) The employee began this job working as a heavy duty mechanic. (Id. at 59, 61.) He acknowledged that he had problems with the lifting requirements of the heavy duty mechanic job and had to ask someone else to handle the lifting aspects of the job. (Id. at 61‑62.) After two months of working as a heavy duty mechanic, the employee became shop foreman, replacing another employee who had been fired. (Id. at 59‑60.)


The employee worked as a foreman for the North Slope Borough until February 1982, when he went to work for Arctic Slope/Alaska General/Gregory Cook as an equipment operator. (Id. at 59‑60, 63‑64.) The employee testified that he left his job with the North Slope Borough, in part, because he wanted to get away from heavy equipment repair and into lighter duty work. (Id. at 64.) The employee agreed that the heavy duty mechanic work bothered him. (Id.)

For the next several years, the petitioners heard little from the employee regarding his November 6, 1980 injury.  From 1982 through 1988 the employee continued to work as a heavy equipment operator for various employers on Alaska's North Slope.  His last job on the slope was with UIC Construction, which ending in May of 1988 when he was laid off. (Id. at 80‑81, 92.) Meanwhile, the petitioners had controverted all benefits on February 17, 1983.


The employee testified that he experienced pain in his low bark, legs and buttocks during the time he worked as a heavy equipment operator. (Id. at 67‑69, 90‑91.) In October of 1982, he returned to Dr. Kelley for treatment. (Id. at 69‑70.) At that time, Dr. Kelley told the employee that he could only continue to work for a couple of more years before he would have to have something done with his back. (Id. at 70‑71.) The employee did not seek treatment again for his back condition until 1988. (Id. at 73‑74, 94.)


During the summer of 1988, the employee experienced an increase in his symptoms. (Id. at 91.) He testified that he woke up one morning and had trouble walking. (Id. at 91‑92.) At this time the employee had been laid off from his job with UIC construction and was living in Montana. (Id. at 92.) The employee sought chiropractic care and was ultimately referred to orthopedic surgeon Randale Sechrest, M.D. (Id. at 91, 94.) Dr. Sechrest told the employee that he should not return to his most recent line of work as a heavy equipment operator. (Id. at 95.; Sechrest Feb. 2, 1989 report.)


On April 17, 1989, attorney Richard Wagg entered an appearance on behalf of Mr. Westfall.  That same day, the employee, through his attorney, filed an Application for Adjustment of Claim (AAC) . This AAC related to the November 6, 1980 back injury sustained by the employee, which is the subject of this dispute.  The AAC stated, "[t]he claimant's condition has gotten steadily worse and he is unable to continue in his regular line of employment. claimants treating physician will not release him to work...." The employee sought ongoing TTD benefits from May of 1988, medical costs, a compensation rate adjustment, a penalty, attorney's fees, costs and interest.


Four days later, an April 21, 1989, the petitioners controverted all benefits on the grounds that the statute of limitations had run, that the last injurious exposure rule applied, and that "no medicals" had been received since October of 1982.  On May 5, 1989, the petitioners filed an answer to the employee's AAC, raising a number of defenses, including statute of limitations defenses.  On September 28, 1989, Mr. Wagg withdrew as the employee's attorney and attorney Joseph Kalamarides became the employee's counsel of record.  The employee did not actively pursue his claim during the subsequent three and one‑half years.


On September 22, 1989, Albert Joern, M.D. evaluated the employee. Dr. Joern concluded that the employee was unable to return to his previous work, thereby confirming the conclusions of Dr. Sechrest. (Joern September 22, 1989 report.) In December of 1990, the employee gain sought treatment from Dr. Sechrest for hi back condition. (Sechrest Dec. 4, 1990 report.) Dr. Sechrest reconfirmed that the employee was unable to return to "any type of heavy construction work." (Id.)


The employee elected not to pursue his claim of April 1989.  Rather, on March 9, 1993, the employee filed a second AAC relating to his November 6, 1980 injury.  He requested TTD benefits from November 8, 1980 through March of 1993, permanent partial disability (PPD) benefits from December 4, 1990 through the present and medical costs.  On March 23, 1993, Mr. Kalamarides withdrew as the employee's attorney.  On April 9, 1993, the petitioners filed an answer to the employee's 1993 AAC, raising a number of defenses, including renewal of its statutes of limitations defenses.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Alaska Statute 23.30.110(C) sets forth the limitations periods within which a claimant must request a hearing when his or her claim has been controverted.  Former Section .110(c) provided in pertinent part:


If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied.

The onus of ensuring that workers' compensation claims are prosecuted timely is on the claimant.  Adams v. Valdez Outfitters, 3 AN‑90‑5336 (July 16, 1991).  The majority of our cases conclude that when a claimant fails to request a hearing within two years following the date of controversion, dismissal pursuant to AS 23.30.110(c) is automatic and non‑discretionary.  See, e.g., Huston v. Coho Electric, AWCB No. 93‑0061 (March 12, 1993), Tamagni v. Alaska National Bank, AWCB No. 93‑ 0015 (January 19, 1993) ; Lewis v. Windfall Gold Mining, AWCB No. 92‑0028 (February 6, 1992); Tipton v. ARCO Alaska, Inc., AWCB No. 92‑0061 (February 28, 1992); Adams v. Valdez Outfitters, AWCB No. 90‑0111 (May 23, 1990) , aff’d 3 AN90‑5336 (July 16, 1991).


Here, the record clearly establishes that the employee failed to request a hearing within two years of the date of the Petitioners' April 21, 1989 controversion.  The employee, through his attorney, filed an AAC on April 17, 1989.  The petitioners subsequently filed a Notice of Controversion on April 21, 1989, in which it controverted all benefits.  The limitations period under 5 . 110 (c) , thus, began to run, and the employee was required to request a hearing no later than April 21, 1991.


The employee, however, did not request a hearing on his 1989 claim prior to April 21, 1991.  Indeed, he has never requested a hearing on his 1989 claim.  Accordingly, we find the employee has failed to meet his burden under §.110(c) to timely prosecute his claim.  Pursuant to the mandatory language of § .110(c), we find the claims set forth in the employees 1989 AAC and duplicated in his 1993 AAC are time barred.
  Although the employee may possess a civil action against his former attorney for failure to timely prosecute his claim, we find the employee's claim against the petitioners in this case must be dismissed.


ORDER

The petitioners' petition to dismiss pursuant to AS 23.30.110(c) is granted.


Dated at Fairbanks, Alaska this 30th day of September, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Ray Kimberlin 


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due an the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the state of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Robert westfall, employee/respondent; v. Alaska International Const., Inc., employer; and Alaska National insurance Co., insurer/petitioners; Case No. 8102595; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 30th day of September, 1993.



Cathy D. Hill, Clerk
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    �AS 23.30.110(c) was amended twice in the 1980's.  The 1988 amendment applies only to injuries sustained on or after July 1, 1988 (S 48 Ch. 79, SLA 1988) and, therefore, is inapplicable to the employee's 1980 injury.  The 1982 amendment, however, is a procedural provision that has retroactive applicability. Pan Alaska Trucking v. Crouch, 773 P.2d 947, 949 (Alaska 1989).  Thus, although the employee's injury was sustained in 1980, the 1982 amendment to § .110(c) governs his claim.  Id.


    �Given our conclusion that dismissed under §.110(c) is appropriate, we do not reach a decision on whether to also dismiss under §.105(a).







