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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

STEVEN E. HERD, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v,
)
AWCB Case No. 9202303



)

LONG ISLAND DEVELOPMENT,
)
AWCB Decision No. 93-0244

REID TIMBER,
)

PHOENIX LOGGING,
)
Filed with AWCB Juneau



)
October 4, 1993


Employers,
)



)


and
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)



)


and
)



)

ROCKY MOUNTAIN HELICOPTERS,
)



)


Employer,
)



)


and
)



)

K. C. FIRE AND MARINE INS. CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Juneau on 9 September 1993 to determine if Employee's claim against two Employers, Long Island Development (LID) and Reid Timber (Reid), should be denied by application of the statute of limitations in AS 23.30.110(c).  Employee is represented by attorney Michael J. Zelensky.  LID and Reid Timber are represented by attorney Paul M. Hoffman.  Rocky Mountain Helicopters is represented by attorney James R. Webb.  Phoenix Logging is represented by attorney Patricia L. Zobel.  Only LID (AWCB claim No. 8303381) and Reid (No. 8726625) are involved in the action which we are now considering.  The claims against all four employers are consolidated under AWCB Claim number 9202303.  At a prehearing conference, a determination was made that only the statute of limitations issue would be decided at this time.  Mr. Zelensky and Mr. Hoffman agreed to submit the statute of limitations issues to us for consideration on written briefs.  AWCB Member Nancy Ridgley recused herself, so we proceeded with a two‑member panel under the authority of AS 23.30.005(f).  We closed the record and concluded our deliberations on 9 September 1993.


Employee is a 49 year‑old logger with a keen appreciation for Harley Davidson motorcycles.  Employee quit high school in 1962 but obtained his GED during his four years in the Navy.  He began logging in 1966 and has a long history of back and other injuries from logging and a motorcycle accident.  Employee testified at deposition that in the late 1960s or early 1970s he fractured a vertebrae while working for Ketchikan Pulp at Thorne Bay.  In about 1975 he injured his back logging in Washington and he was given his first of two chymopapain injections into the lumbar spine.  Employee has now been diagnosed as having degenerative disk disease with involvement of at least five discs and spontaneous fusion of the upper lumbar and lower thoracic vertebrae. (James B. Kullbom, M.D., report of I June 1992.


On 2 March 1983, while working for LID, Employee bent over the drum of a yarder and injured his back again.  He received disability compensation for three years and retraining as a result of this injury.


Employee worked for Reid from 11 May to 6 September 1987. On 12 February 1988 he filed a Report of Occupational Injury or Illness (report of injury) which indicated his back became sore and irritated on 1 September 1987.  Reid's workers' compensation insurer, Alaska Timber Insurance Exchange (ATIE) controverted disability compensation and vocational rehabilitation on 1 March 1988 and again on 11 April 1988 pending receipt of medical information.  ATIE lifted the controversions and paid temporary total disability (TTD) compensation on 15 April 1988.  ATIE controverted all benefits on 28 July 1989 and paid no additional benefits of any kind.


Employee wished to attend a motorcycle mechanics school in Phoenix, Arizona, but was unable to obtain approval through the workers' compensation system.  The Social Security Administration (SSA) determined Employee was entitled to disability benefits.  Employee obtained an Alaska student loan and attended the Motorcycle Mechanics Institute from January through November 1989, completing the basic and advanced courses.  He discontinued the schooling before obtaining certifications for Harley Davidson and Honda motorcycles, as he wished, because the SSA determined he was no longer entitled to benefits.


While attending school in Phoenix, Employee visited Ranjit S. Bisla, M.D., of the Arizona Orthopedic and Spine Center on two occasions in July and August 1989. On 27 July 1989 Employee wrote the following note to ATIE: "Enclosed is two receipts for back medication.  Please reimburse." The note indicates the claim is against LID.  Below his signature at the bottom of the note is Employee's printed name and his address in Glendale, Arizona.  ATIE received the note on 31 July 1989.


ATIE controverted all benefits relating to the LID claim on 28 July 1989 "until further medical reports have been received to clarify whether Steven suffered a new injury, an aggravation and/or exacerbation of his old injury."  On 28 July 1989 ATIE mailed the Notice to Controvert Payment of Benefits to Employee at his permanent address, Box 717, Ward Cove, Alaska.  This controversion was apparently executed in response to a request from Dr. Bisla for payment.  On 18 August 1993 Employee executed an affidavit which states in pertinent part:


3. I recently received for the first time a copy of the 7/28/89 Notice to Controvert Payment of benefits No. 303381.  This copy was shown to me recently by my attorney, Michael J. Zelensky.  I never received either an original or copy of this document at the time it was supposedly sent.  Although my name is signed on the return receipt dated 8/4/89 (to my Ward Cove address), this is not my signature, it does not look like my signature, and I did not sign it.  I do not sign my name with "Steve, " but rather sign my name "Steven E. Herd" (or sometimes "Steven Herd" if that is how my name is written on the particular document) . The summer of 1989, I was in Arizona at the Motorcycle Mechanics Institute.


4. Alaska Timber Insurance Exchange was aware that I was in Arizona in 1989.  Before I left for Arizona, I called Alaska Timber Insurance Exchange, and told them I was going to Arizona to attend the Motorcycle Institute.  In addition, I called Alaska Timber insurance Exchange from Arizona on more than one occasion.


5. My mailing address in 1989 was Box 717 Ward Cove, Alaska 99928. I made arrangements with the Ward Cove Post Office to forward my mail to me in Arizona.  However, I never received the 7/28/89 controversion.

(Herd affidavit at 2‑3.)


The postmaster of the Ward Cove post office, Emily Lukin, also submitted an affidavit dated 18 August 1993.  It states in pertinent part:


2. When box holders have requested that the post office forward their mail to a different location, if the mail is certified, the post office does not sign the return receipt.  This would cancel the certification.  Rather, the certified mail is sent to the forwarding address.  This has been the policy for the fifteen years I have worked here.


3. Pursuant to post office policy, records of forwarding addresses and certified mail received are kept for two years.  Such records are then pulled and destroyed when the files get full.  We do this approximately four times per year.

(Lukin affidavit at 1.)


On 17 November 1988 Mr. Zelensky wrote to ATIE that he was Employee's attorney,
 and stated his desire to discuss settlement of Employee's claim against Reid.  As indicated, ATIE mailed a controversion notice on the LID claim on 28 July 1989.  On the same day, and perhaps in the same envelope, ATIE controverted Employee's claim against Reid.  We received the controversion notice on 31 July 1989.  On 30 August 1989 Mr. Zelensky filed an Application for Adjustment of Claim seeking disability compensation, payment of the costs of the Motorcycle Mechanics Institute, and other benefits from Reid.  Mr. Hoffman filed an Answer on 12 September 1989 denying all benefits on various grounds.  On 16 October 1992 Mr. Zelensky filed a Statement of Readiness to Proceed (SORP).  Mr. Hoffman filed an Opposition to the SORP on the ground that the form had been superseded by our Affidavit of Readiness for Hearing, and for other reasons.


At a prehearing conference held on 15 July 1993 a briefing schedule was established for briefing the issues now before us.  On 7 September 1993, after the hearing briefs were filed, Mr. Zelensky faxed us a memorandum in which he requested a continuance because he had jury duty.  In response, another prehearing conference was held on 7 September 1993 in the afternoon.  At the conference, Mr. Zelensky requested a continuance because Mr. Hoffman's brief raised "evidentiary issues that need oral argument."  He also noted the issue of service of "certain documents" and expressed concern that we have an opportunity to address those issues at hearing.  A decision was made to proceed with the hearing on the record as scheduled.  Designated Chairman Lair attended a portion of the prehearing conference.  He noted that if we required additional information or argument, we could continue the hearing and allow the parties to present it.  Mr Zelensky faxed a letter to us later in that day asserting the right to cross‑examine Pam Scott,
 and Dr. Ling.  The affidavit concerns, in part, the certification number on the Receipt for Certified Mail, purportedly used to transmit the July 1989 controversion notice, and slightly different number on the Domestic Return Receipt (green card) returned to ATIE with the disputed signature.  The reason given for cross‑examining Ms. Scott was "to obtain further information and material regarding the alleged July 1989 mailing of controversions, and to impeach this witnesses' affidavit."


The next day, 8 September 1993, Mr. Hoffman faxed us a letter acknowledging that under our regulations we could not consider the new evidence from Ms. Scott.  Therefore, he requested that we disregard and not rely on her 25 August 1993 Affidavit.  Mr. Zelensky responded with another letter on 9 September 1993, the day of the hearing, that if Ms. Scott's affidavit is "stricken. . . then the 7/28/89 controversion . . . should also be stricken."


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Applicable Version of AS 23.30.110 (c)

AS 23.30.110(c), as in effect in July 1989 when ATIE filed the controversion notices, provides in pertinent part: "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied." (Emphasis added.)


ATIE asserts that an earlier version of the above quoted statute is applicable because Employee was injured before the statute's effective date, 1 July 1988.
  We agree that the date of injury controls application of the substantive provisions of the act.  We find, however, that procedural provisions, such as the requirements for filing a controversion notice, became effective on 1 July 1988, regardless of the date of injury.  Therefore, we find AS 23.30.110(c), as modified, is applicable.  Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947, 949 (Alaska 1989).


ATIE argues that the Answer it filed in the Reid cause is the equivalent of a notice of controversion.  Under the pre‑1988 amendment of the AWCA this may have been so.  However, AS 23.30.110(c), as amended, clearly requires the use of a "board‑prescribed controversion notice." Furthermore, AS 23.30.155(a) required the use of an AWCB prescribed notice of controversion form.  Accordingly, we find the Answer filed by Mr. Hoffman on 12 September 1939 is insufficient to commence the running of the two‑year statute of limitations on AS 23.30.110(c).


Service by Mail

8 AAC 45.060(b) provides in pertinent part:  "Service must be accomplished, either personally or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail."


AS 23.30.155(a) provides in pertinent part:


To controvert a claim, the employer must file a notice, on a form prescribed by the board, stating (1) that the right of the employee to compensation is controverted; (2) the name of the employee; (3) the name of the employer; (4) the date of the alleged injury or death; and (5) the type of compensation and all grounds upon which the right to compensation is controverted.


ATIE argues that service was obtained by placing the LID and Reid controversion notices in the mail, addressed to Employee's address of record, in accord with 8 AAC 45.060(b).  They argue that it makes no difference if Employee actually received the notices.  Employee denies receiving the LID controversion notice, and failed to indicate if he had actually received the Reid controversion notice.  Ms. Scott, however, states in her 25 August 1993 affidavit, which we may not consider, that both controversion notices were mailed in the same envelope.


Although our regulation states that service is complete upon deposit in the mail, it also requires that service be accomplished in accord with due process.  Clearly, the purpose of a notice of controversion is to fully inform the employee that his or her claim is being controverted and why, and to document that the employee has been so informed.  AS 23.30.155(a). There remain some unanswered questions in our minds about just what did happen to the LID and Reid notices of controversion.  Employee's assertion that he was unaware that his claims against LID had been controverted is supported by some evidence; Employee was in Arizona but the notice or notices were sent to his Ward Cove address, the return receipt or "green,card" appears to have been signed by someone else, and the Receipt for Certified mail and the "green card" bear different certification numbers.  Also, no explanation has been offered as to why, after Employee's 27 July 1989 note requesting reimbursement for medications was received bearing an Arizona address, a copy of the controversion notice was not sent directly to him.


Continuance

As 23 .30.135(a) provides in pertinent part: "The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties." 


On 7 September 1993, by memo and at prehearing, Employee requested a continuance.  He subsequently requested an opportunity to cross‑examine Ms. Scott and a physician.


The result of a finding that service was accomplished in accord with our regulations and due process could be dismissal of Employee's claim under the authority of AS 23.30.110(c).  In view of the harsh consequences, our unanswered questions about the events surrounding the July 1989 controversions, our inability to rely on Ms. Scott’s affidavit (after we reviewed and considered it), and the need to accord due process, we find it would be appropriate and desirable to continue the hearing and accord the parties an opportunity to present such additional evidence and argument as they may desire.  We find we may do so under our authority in AS 23.30.135(a). We are not satisfied with the evidence available to us.   We find Employee and Ms. Scott should appear before us and testify.  The parties should quickly complete any additional discovery they feel is necessary.  Thereafter, either party may submit a new Affidavit of Readiness for Hearing.  When we continue the hearing, the issues will be limited to those which are now before us, i.e., dismissal of Employee's claims against LID and Reid under AS 23.30.110(c).  We anticipate that any additional discovery will he accomplished quickly, and that this matter can be ready for final resolution in time for our regularly scheduled hearings on 4 November 1993.


ORDER


A continuance is granted and in accord with this decision.  Employee and Pamla Scott should testify in person when the hearing is resumed.


Dated at Juneau, Alaska this 4th day of OCTOBER, 1993



ALASKA WORKERS' COMPENSATION BOARD



 /a/ LAWSON N. LAIR


Lawson N. Lair,



Designated Chairman



 /s/ DON KOENIGS


Don Koenigs, Member


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Steven S. Herd, employee / applicant; v. Long Island Development, Reid Timber, and Phoenix Logging, employers, and Alaska Timber Insurance Exchange, insurer and Rocky Mountain Helicopters, employer; and K.C. Fire & Marine Ins. Co., insurer/ defendants; Case No. 902303; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 4th day of October, 1993.



Bruce Dalrymple

jrw

�








    �We find no written notices of Mr. Zelensky's appearance which comply with our regulation 8 AAC 45.178(a).


    �Pamla J. Scott is the Claims Manager for ATIE.  Mr. Hoffman submitted two of her affidavits for the hearing.  Both concern service of the notice of controversion on Employee at his Ward Cove address while he was residing in Phoenix.  The second affidavit, to which Employee objected and asserted the right to cross�examination, is dated 25 August 1993, and was received in our office of 30 August 1993.


    �Section 48, ch. 79 SLA 1988 provides: Except for . . . this Act applies only to injuries sustained on or after July 1, 1988.










