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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL LAWSON, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9117866



)

INDEPENDENT STEEL ERECTORS,
)
AWCB Decision No. 93-0245



)


Employer,
)
Filed with AWCB Fairbanks



)
October 4, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This request for a finding on the identity of the employee's second attending physician was heard at Fairbanks, Alaska on September 21, 1993.  The employee was represented by attorney Larry Kenworthy; attorney Theresa Hennemann represented the defendants.  The record closed at the end of the hearing.


It is undisputed that the employee suffered a knee injury on June 28, 1991.  Initially, he was treated by orthopedist Robert Dingman, M.D.  Then in October 1991, the employee was evaluated by Anchorage orthopedist John Frost, M.D.  Dr. Frost's October 17, 1991 letter to rehabilitation counselor Carol Jacobsen begins, "I saw Michael Lawson at your request for an independent medical evaluation."


In March ‑ May 1992, the employee was evaluated by Jack Renbaum, M.D., an orthopedic surgeon in San Francisco, again at the request of Ms. Jacobsen, and the insurer.  Thereafter, the employee returned to Alaska seeking additional treatment on his knee.  While seeing Dr. Renbaum, the employee was given a fifteen (15%) percent rating on his knee.  The employee was dissatisfied with this rating and asked for another doctor to rate the knee.  The insurer suggested that the employee return to Dr. Frost, who rated the knee at twenty (20%) percent.  The insurer has paid the employee permanent partial impairment benefits based on this 20% rating.  Dr. Frost also suggested the employee undergo surgery for his condition.  The employee agreed and Dr. Frost performed the recommended surgery in September 1992.  In April 1993, Dr. Frost gave the employee another rating, this time at a level of ten (10%) percent.

Again the employee was dissatisfied with the rating and requested an additional opinion from Fairbanks orthopedist Cary Keller, M.D.  Upon evaluating the employee, Dr. Keller also gave the employee a 10% rating.  The insurer declined to pay the $400 cast of Dr. Keller's evaluation, asserting the employee was not entitled to an additional change in doctors, and claiming Dr. Frost was the employee's second treating physician under AS 23.30.095.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.095(a) and (f) provide:


(a) When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employers's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change....


(f) All fees and other charges for medical treatment or service shall be subject to regulation by the board but may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board.  An employee may not be required to pay a fee or charge for medical treatment or service.


The employee testified that he paid Dr. Keller's $400 bill out of his own pocket.  Apparently no one contends the evaluation cost was not usual, reasonable or customary.  The employee testified he has selected Dr. Keller as his second treating physician. He said that although he was satisfied with Dr. Frost's treatment, that he cooperated, partially out of fear that if he did not his worker's compensation benefits could be terminated.  He said the insurer told him of the limits on his ability to select attending physicians only after seeking Dr. Keller's opinion.  Throughout this period the employee was not represented by an attorney.


After reviewing the facts of this case, we find the employee did not give "proper notification" of his change in attending physicians until after he was examined by Dr. Keller.  Although we recognize that since the employee visited Dr. Frost's office in Anchorage up to eight times for treatment and underwent one surgery, we do not conclude the employee selected Dr. Frost as his second attending physician.  We reach this conclusion after applying the statutory presumption of continuing compensability of medical treatment.  Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).


In this case the employee was not represented by an attorney while being treated by Dr. Frost.  The record contains no written documentation that he had selected Dr. Frost, independently from Ms. Jacobson's recommendations.  Given the presumption of compensability, we find that any doubt about the employee's entitlement to treatment by Dr. Keller must be resolved in the employee's favor.  Accordingly, we conclude the employee has selected Dr. Keller as his second attending physician and that his bill for the PPI rating must be paid.


We have approved the employee's request for a change in treating physicians and awarded a cost reimbursement.  He has secured the services of an attorney in obtaining these benefits.  The employee seeks an award of reasonable attorney fees under AS 23.30.145(b).  Attorney Kenworthy filed an affidavit of costs and fees itemizing $87 for copying costs and $350 for 2.5 hours of attorney time spent at $140 per hour.  After considering the nature, length, complexity and benefits received and the contingent nature of workers' compensation cases, and given the lack of opposition to the costs and fees, as itemized, we find the amounts requested shall be paid.


ORDER

1. The defendants shall pay Dr. Keller's unreimbursed $400 billing.


2. The defendants shall pay $437 for itemized attorney costs and fees.


Dated at Fairbanks, Alaska this 4th day of October, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ John Giuchici


John Giuchici, Member



 /s/ Ray Kimberlin


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

DISSENT BY DESIGNATED CHAIRMAN.  Fred Brown.


I do not believe that a presumption of compensability analysis applies in the legal determination of the definition of "proper notification" of the selection or change of a physician.  Even if the statutory presumption does apply in this case, I would conclude that the employee's undisputed activity, including his submission to surgery by Dr. Frost, constituted substantial evidence that "proper notification" was given to the defendants of the change in physicians, in order to overcome any presumption of compensability.  I would conclude by a preponderance of evidence that the employee's history of travel to Anchorage for examination and his surgical treatment by Dr. Frost constitutes "proper notification" of his selection of Dr. Frost as his treating physician. In sum, I would determine that the employee is not entitled to change physicians to Dr. Keller, at the defendant's expense.  I would deny his request for reimbursement of Dr. Keller's $400 bill.



 /s/ Fred G. Brown


Fred G. Brown, Designated Chairman


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Lawson, employee / applicant; v. Independent Steel Erectors, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case No.9117866; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 4th day of October, 1993.



Cathy D. Hill, Clerk
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