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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SHAWN R. LARSON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9302563



)

JERRY A. KEMNITZ
)
AWCB Decision No. 93-0246



)


and
)
Filed with AWCB Anchorage



)
October 7, 1993

JERRY E. KEMNITZ, d/b/a/
)



)

FIREWEED BODY & FRAME,
)

(Insured),

)



)


Employer,
)


  Defendants.
)

________________________________________)


We heard this request for benefits in Anchorage, Alaska on June 18, 1993.  The applicant was present and was represented by attorney Robert Rehbock.  Jerry A. Kemnitz, the co‑owner of Fireweed Body and Frame (Fireweed) , was also present.
  After taking testimony, we left the record open to give the employee an opportunity to file missing medical documents, and for the employer to review those documents.  We closed the hearing record on September 8, 1993, the date we next had the opportunity to meet and discuss all documents in the record.


1. Whether the applicant was an employee of the employer.


2. If the applicant was an employee, whether his medical problem arose out of and in the course and scope of employment with the employer.


3. Whether the applicant was disabled as a result of a work‑related injury.


4. Whether to award the applicant a penalty under AS 34.40.070(f) for the employer's failure to report the injury.


5. Whether to award the employee a penalty under AS 23.30.155(e) for failure to pay benefits without an award.


6. Whether to award attorney's fees and costs.


EVIDENCE SUMMARY

The applicant testified he started working for the employer on February 10, 1993 in its body shop in Anchorage.  He testified that Jerry A. Kemnitz (Kemnitz) telephoned him on February 9, 1993 and asked him if he could work for him.  The applicant stated he accepted the offer.  He testified it was his understanding he would be working full time for Kemnitz.


Lois Larson, the applicant's mother, also testified.  She asserted the applicant told her he had been hired by Kemnitz.  Marla Larson, the applicant's wife, testified Jerry Kemnitz called on February 8 or 9, 1993 and stated: "I want to hire Shawn."


The applicant asserted that while on the job, he was told what to do by Kemnitz and his brother, who was the shop foreman.  He testified he used his own tools but used the employer's air compressor, tape, sandpaper and other equipment.
  He testified that on the first day on the job, he was told to lay out stripes on a Chevy Chevelle.  He produced a receipt, dated February 19, 1993 indicating he was paid $100.00 for "layout of Chevelle stripes." (Hearing Exhibit 11).


The applicant testified he was injured on February 12, 1993 when he inhaled paint fumes in the employer's shop.
  He testified he called Kemnitz on Monday February 15, 1993 and told him he was sick and was going to the hospital.  Medical documents show the applicant was admitted to Providence Hospital on February 15, 1993 under the care of George Stewart, M.D., a pulmonologist.


While in the hospital, the applicant's chest was x‑rayed by radiologist Maurice Coyle, M.D.  According to Dr. Coyle, the lungs were well expanded, without infiltrative disease or effusion.  There was no congestion.  Dr. Coyle concluded; "A question of splenomegaly is raised." (Dr.  Coyle February 16, 1993 report).


Dr. Stewart' s impression was "acute asthmatics bronchitis, most likely on the basis of a toxic and or allergic reaction to the urethane paint . . ., although . . . underlying viral or influenzal illness can not he excluded at this time." (February 16, 1993 report) He put the applicant on parenteral corticosteroids.  The applicant testified he had to leave the hospital on February 16, 1993 because his wife was being harassed by their landlord.


Dr. Stewart examined the applicant again on February 18, 1993, finding that auscultation of the lungs revealed wheezes, rales and rhonchi.” He treated the employee with IV Medrol plus an inhalation treatment with good results.  The doctor prescribed Albuteral, Beclomethasone and prednisone. (Stewart February 18, 1993 chart note).


A February 22, 1993 chart note indicates the applicant was symptomatically better, with auscultation of the lungs negative.  Dr. Stewart advised the employee to continue on the inhalers for two weeks.  At a March 2, 1993 examination, Dr. Stewart noted continued improvement, and he advised continued use of inhalers for four weeks.  Chart notes of a visit in April 1993 and one in May 1993 show the employee was doing well.


None of the above reports indicate specifically that the applicant was advised to avoid working.
  However, the applicant testified he was unable to return to work as a painter.


Kemnitz disputes the applicant's assertion that he was hired to work at the body shop.  Kemnitz testified that it was customary to have new employee fill out paperwork, and the applicant was never asked to do that.  He stated there was also no discussion on rate of pay.  He testified the applicant just started "hanging around" the shop after Kemnitz told him he didn't mind if the applicant came there for coffee.


Kemnitz told the employee that if he wanted to help on body work, he needed to "connect" with Kemnitz's brother, Jim.  Kemnitz admitted the applicant taped a car at the body shop because he complained that the applicant wasted two days performing that task.  Kemnitz stated his brother then indicated he didn't want the applicant working there.  Kemnitz described the applicant as appearing to have a "hangover" on Friday, February 12, 1993, the day of injury.


Kemnitz admitted he paid the employee $200.00 for work he performed, $100.00 for masking stripes, and $100.00 for helping on a Toyota truck.  However, he denied ordering the employee to do work.  He asserted the employee offered to help with shop projects.


Kemnitz offered several exhibits which he asserted showed the employee was not a credible witness.  These documents included such matters as complaints about the employee's failure to pay his natural gas bill and a criminal information document against the employee by the district attorney.  The employee objected to these documents on hearsay grounds and requested cross‑examination of the documents' authors.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Employment Status.


As a preliminary matter, we address the exhibits placed into the record by the employer.  We find the documents are hearsay.  We find no hearsay exception for any of the documents.  We also find that Kemnitz (the employer) failed to serve the applicant with the documents in accordance with 8 AAC 45.120, and the employee must be give an opportunity to cross‑examine the documents' authors.  Therefore, we will not consider any of those exhibits in deciding this matter.


We next decide whether the applicant was an employee under the Alaska Workers' Compensation Act.  In making this determination, we apply the analysis in our regulations at 8 AAC 45.890. It states:


For purposes of AS 23.20.265(12) and this chapter, the board will determine whether a person is an "employee" based on the relative nature‑of‑the‑work test.  The test will include a determination under (1)‑(6) of this section.  Paragraph (1) is the most important factor and is interdependent with para. (2), and at least one of these factors must be resolved in favor of an “employee” status for the board to find that a person is an employee.  The board will consider whether the work


(1)  is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer


(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;


(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;


(C) has the right to extensive supervision of the work then there is a strong inference of employee status;


(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;


(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and 


(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;


(2) is a regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status;


(3) can be expected to carry its own accident burden; this element is more important than (4), (5), and (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;


(4) involves little or no skill or experience; if so, there is an inference of employee status;


(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;


(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.


Applying the above analysis, we conclude the applicant was an employee of Kemnitz.  We find that the applicant and Kemnitz entered into an oral contract for the applicant's services.  This finding is based on the testimony of the applicant and his wife, Marla Larson.  We give less weight to Kemnitz's testimony because he could not recall his conversation with Marla Larson.  We find, based on Kemnitz's payment by piece of work, that the applicant was paid an a piece‑rate basis.  We find the applicant had no right to hire or terminate other employees, and that the work was undisputedly a regular part of the employer's business, body shop work.


We find the employer had some control over manner and means to get results, but that the applicant also exerted control over the quality of the body work.  We also find the employer had the right to some supervision of the work.  We find the work relationship was terminable at will, without cause.  We find the employer provided the majority of the necessary tools.  We find the work required some skill and experience.  We find, based on the applicant's understanding that the job would be full time, that the hiring was for continuous services.  Finally, we find the applicant could not be expected to meet the cost of the industrial accident.  In this situation, we find the employer would be expected to carry its own accident burden.


In summary, we find most of the requirements of 8 AAC 45.890 have been met.  We conclude the applicant was an employee for workers' compensation purposes.


II. Course and Scope, and Extent of Disability.


We must next determine whether the employee was injured at work for the employer, and whether he was disabled because of that work.  AS 23.30.265(10) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."


The Alaska Supreme Court stated that "loss of earning capacity is the defining characteristic of a compensable disability." Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991) .
In making this determination, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those preexisting conditions.  Burgress Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the supreme court held that the presumption also applies to non‑causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); and continuing medical treatment or care Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981). This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . . Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link. Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of available lay evidence and the complexity of the medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1965).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.


We first find the employee has established a preliminary link between his injury and his work for the employer.  This finding is supported by the testimony of the employee, his wife and Dr. Stewart's February 16, 1993 report.  Therefore, the presumption is established, and the employer has the burden to overcome the presumption with substantial evidence.  We find the employer has not done so.  Accordingly, we find the employee's February 12, 1993 injury compensable.


We must next determine the period of disability.  In making this determination, we find expert medical testimony is required because of the complex nature of the employee's medical condition.  We first find the evidence uncontradicted that the employee was disabled for his two days in the hospital.  However, he voluntarily left on the second day and never returned.


However, the employee must establish a preliminary link that he continued to be disabled after the hospital stay.  Notwithstanding the employee's testimony, we find no expert medical evidence supporting his assertion he continued to be disabled.  Dr. Stewart never indicated the employee was disabled, only that the employee needed medical treatment.  We find the employee never produced any other medical evidence to support his disability claim.  Therefore, the employee's request for disability benefits is denied and dismissed.


III.  Medical Benefits.


We must next determine whether to award medical benefits under AS 23.30.095. in deciding this issue, we must again apply the presumption in AS 23.30.120. We first find, based on the records from Providence Hospital and Dr. Stewart, that the employee's injury necessitated two days in the hospital and follow‑up treatment.  We find no indication from Dr. Stewart that treatment is no longer needed.  Therefore, the employee has established a preliminary link between his injury and his need for medical treatment.  We find the presumption established for this issue.


Further, we find no contrary evidence submitted by the employer.  Accordingly, the presumption regarding medical treatment is not overcome, and the employee prevails on his requests for medical benefits, The employer shall pay the employee $3,091.58 in medical benefits. 


IV. Penalties under AS 23.30.070 and AS 23.30.155.


The employee first requests a penalty under AS 23.30.070(f).  AS 23.30.070 requires that within ten days from the date an employer has knowledge of an injury, disease, infection or death, alleged by the employee or on the employee's behalf to be work related, the employer must send a report of injury to the board.


AS 23.30.070(f) provides for a possible penalty for failure to send the report:


(f) An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee or the legal representative of the employee or other person entitled to compensation by reason of the employee's injury or death an additional award equal to 20 percent of the mounts which were unpaid when due.  The award shall be against either the employer or the insurance carrier, or both.


Here, we find no reason to deny the employee's penalty request.  The employer knew of the employee's injury when he talked to the employee after he left the hospital.  The employee filed an injury report on February 22, 1993.  The report indicates the employer refused to complete the report.  Accordingly, we order the employer to pay the employee $618.32 ($3,091.58 x .20) as a penalty under AS 23.30.070.


The employee also requests a penalty under AS 23.30.155.  AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not he paid within the period prescribed for the payment.


The supreme court recently held that medical benefits are compensation for purposes of awarding penalties under AS 23.30.155(e) Childs v. Copper Valley Electric Association, P.2d, Supreme Court No. S‑5229 (Alaska 1993).  However, we excuse the employer's nonpayment.  We find the employer was not provided the necessary documentation on medical treatment, and therefore no opportunity to avoid the penalty.  Accordingly, the request for a penalty under AS 23.30.155(e) is denied and dismissed.


V. Attorney's Fees and Costs.


The employee requests an award of attorney' s fees for 3.5 prior to the hearing and 5.0 hours at hearing, for a total of 8.5 hours at $150.00, or $1,275.00.  We find, under AS 23.30.145(b) that the employer resisted payment of the medical benefits, and the employee retained an attorney who successfully prosecuted his claim.  The employer shall therefore pay the employee $1,275 for attorney's fees.


The employee also requests paralegal costs of $386.25 and other costs of $35.00.  Under AS 23.30.145 (b) , we award those costs.


ORDER

1. The employee's claim for temporary total disability benefits is denied and dismissed.


2. The employer (Jerry A. Kemnitz and Jerry E. Kemnitz) shall pay the employee’s medical costs in the amount of $3,091.58.


3. The employer shall pay the employee a penalty of $618.32 under AS 23.30.070.


4. The employee's request for a penalty under AS 23.30.155(e) is denied and dismissed.


5. The employer shall the employee an attorney’s fees in the amount of $1,275.00, and costs of $416.25.


Dated at Anchorage, Alaska this 7th day of Anchorage, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson


M. R. Torgerson,



Designated Chairman



 /s/ Jeffery A. Wertz


Jeffery A. Wertz, Member



 /s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Shawn R. Larson, employee / applicant; v. Jerry A. Kemnitz and Jerry E. Kemnitz, d/b/a Fireweed Body and Frame, employer (uninsured) , defendants; Case No. 9302563; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of October 1993.



Flavia Mappala, Clerk
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    �Kemnitz's father, Jerry E. Kemnitz, was a partner in the business, according to the son, Jerry A. Kemnitz.  J.A. Kemnitz testified his father did not work in the business and is "essentially a vagabond."


    �Kemnitz could not recall seeing the employee bring tools to the shop.


    �The applicant testified he had been to a physician previously a for paint fumes, and he had reports to prove it.  We requested copies of those reports, but he failed to provide them while the record remained open after the hearing.





    �Dr. Stewart's February 18, 1993 chart notes corroborate this testimony.


    �Dr. Stewart failed to file the board�prescribed "Physician's Report" which may (if properly completed) have revealed more information on disability status.


    �We note there is no evidence that Dr. Stewart provided the employer or us with notice of injury and treatment as required by AS 23.30.095(c).  However, we find it in the interest of justice to excuse this failure rather than permit this uninsured employer who has resisted payment of this claim, to benefit from such a failure.







