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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT KOLKMAN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9033851



)

GREEN'S CREEK MINING CO.,
)
AWCB Decision No. 93-0247



)


and
)
Filed with AWCB Juneau



)
October 8, 1993

ZURICH INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Juneau, Alaska on 9 September 1993 to determine, upon remand from the Superior Court, if Employee's heart attack is work‑related.  Employee is represented by attorney T.G. Batchelor.  Defendants are represented by attorney Constance E. Livsey.  We closed the record and concluded our deliberations on 9 September 1993.


In Kolkman v. Green's Creek Mining Co,, AWCB D&O No. 920036 (14 February 1992) (D&O) we found, Member Koenigs dissenting, that Employee's heart attack was work‑related and awarded him disability compensation, medical costs, interest and attorney's fees and costs.  We incorporate the facts, as set our in that D&O, herein.  Briefly, Employee experienced angina while taking a shower just after working the 4:00 p.m. to midnight shift as a hard‑rock miner.  After his blood pressure was checked by an EMT at work, and found to be normal,
  Employee went home and slept, following his usual routine.  He experienced angina again the next morning and went to the hospital where he had a heart attack 11 hours and 13 minutes after the "swing" shift ended.


Although Employee had a heart attack on 22 June 1990, he did not file a Report of Occupational injury or illness until 11 June 1991.  Based on our conclusion the report was not timely filed, we went on to consider the circumstances, set out in AS 23.30.100(d)(1), under which failure to give timely notice does not bar a claim.  However, we failed to provide sufficient findings and conclusions to enable appellate review.  Greens Creek Mining Co. v. Kolkman, 1 JU‑92‑845 CI at 3 (June 1, 1993) (Kolkman).


We have reviewed the evidence which indicates when Employee acquired knowledge which led him to believe that his heart attack was a compensable, work‑related injury.  The issue was not addressed at his November 1991 deposition.  At hearing, Employee testified that he became concerned about keeping his job as a hard‑rock miner and discussed this with William M. Cole, M.D., his Juneau treating physician.  He testified that Dr. Cole told him about vocational retraining under the Alaska Workers' Compensation Act, and testified as follows on examination by his attorney:


Q And did [Dr. Cole] also tell you at that time whether or not he believed your heart attack was caused by your work?


A Yes, he did.


Q And did he also tell you to contact Dr. English?


A Yes . . . he did.


Q And did he ask ‑‑ did he tell you to contact Dr. English as to whether Dr. English believed your condition was work related?


A Yes.

(Hearing transcript at 26.)


The date of this exchange was not given.  Dr. Cole was not questioned about this exchange when he was deposed on 8 January 1992.  Dr. Cole's chart note from 22 April 1991 states in pertinent part: "I would support his getting vocational rehab through Workmans' Comp. in that his original MI occurred on the job at Green's Greek." (Emphasis added.)


At his 9 January 1992 deposition, Dr. English testified about a letter from Employee postmarked 14 May 1991.  He testified that the letter states Employee met with Dr. Cole on 22 April 1991 to find out if his heart attack was work‑related.  Ms. Livsey's description of Employee's letter, which is not included in the record, is as follows:


Mr. Kolkman says to [Dr. English] that he met with Dr. Cole on April 22 of '91; that he had wanted to know if his MI was work related.  Dr. Cole had said that it was.  Mr. Kolkman wanted to know if you agreed, and he also tells you that he could be eligible for job training it you feel that his MI was work related.  He closes, I would appreciate any help you can give.

(English dep. at 16.)


On 11 July 1991 Dr. Cole wrote a letter to Mr. Murphy
 which states in pertinent part: "I believe that Mr. Kolkman's mining activities were a precipitating cause of Mr. Kolkman's myocardial infarction which he suffered on June 23, 1990."  On 12 September 1991 Dr. English wrote a letter to Mr. Murphy which states in pertinent part.  "I do believe that Mr. Kolkman's mining work activities were one of the precipitating causes for his myocardial infarction."


Employee filed his Report of Occupational Injury or Illness (report of injury) on 11 June 1991, a month before he received Dr. Cole's letter.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.100 provides in pertinent part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


. . . .


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


AS 23.30.100(d) sets out three circumstances under which a claim will not be barred when an employee fails to give notice within 30 days after an injury.  The Alaska Supreme Court has also found a fourth circumstance, an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained. Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761 (Alaska 1974) . We find that Employee should be charged with knowledge that his heart attack was a work‑related injury when "by reasonable care and diligence it [was] discoverable and apparent [to Kolkman] that a compensable injury [had] been sustained." Kolkman at 3‑4, quoting Sullivan.

The 30‑day statute of limitations provision requiring that employees notify the employer of an injury have the dual purpose of enabling the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury. Morrison‑Knudsen Co. v. Vereen, 414 P.2d 536 (Alaska 1966); Sullivan, 518 P.2d 759.


We find that at the time of his heart attack, Employee did not believe it was work‑related; he did not file a report of injury, he received wage continuation payments, and his medical bills were paid by his private health insurance.  He formed the opinion that he sustained a work‑related injury at some later date.  We find that Employee should not be charged with knowledge that he sustained a work‑related injury at that time, because there was no medical evidence that it was work‑related.


At hearing, Employee testified that Dr. Cole expressed the belief that his heart attack was work‑related.  Employee's 14 May 1991 letter to Dr. English, and Dr. Cole's chart note confirm the content of this conversation, and confirm that it took place on 22 April 1991.  Dr. Cole did not write to Mr. Murphy that the heart attack was work‑related until 11 July 1991 and Dr. English did not write until 12 September 1991.


We find that Dr. Cole, Employee's treating physician, clearly expressed his opinion on 22 April 1991 that the heart attack was work‑related.  We rely on the chart note and Employee's letter to Dr. English.  Employee met with his attorney, Pat Murphy for the first time one week later, on 29 April 1991, and wrote to Dr. English, informing him of Dr. Cole's conclusion, on 14 May 1991.  Employee did not wait for Dr. English's response, he filed a report of injury, on 11 June 1991.


We find that Employee should be charged with knowledge that his heart attack was a work‑related injury when he talked to Dr. Cole on 22 April 1991.  Employee learned Dr. Cole's opinion on that date.  Employee testified that Dr. Cole asked or told him to contact Dr. English.  We find, however, that it must have become apparent to Employee that his heart attack was work‑related by 22 April 1991, because he filed his report of injury on 11 June 1991, after he saw his attorney but long before he received Dr. English's 12 September 1991 response indicating agreement that the heart attack was work‑related.  We find no evidence which was received during the period 22 April to 11 June 1991 which supports Employee's claim, and Employee offers no explanation for the delay.


We find that the 30‑day period for filing his report of injury commenced on 22 April 1991 when Dr. Cole told Employee his heart attack was work related.  Because Employee did not file his report of injury until 11 June 1991, 50 days later, we find it was not timely filed.  Therefore, we find Employee's claim is barred unless it falls under one of the exceptions in AS 23.30.100(d).


In our D&O we found that members of Green's Creek management were aware of Employee's heart attack soon after it occurred and found no reason to believe that Employer had been prejudiced by Employee's failure to give timely written notice of his injury.  Therefore, we concluded Employee's claim was not barred under AS 23.30.100(d)(1). (D&O at 9‑10.)  However, in our D&O we failed to consider whether Employer "had 'some knowledge of accompanying facts connecting the injury or illness with the employment, and indicating to a reasonable conscientious manager that the case might involve a potential compensation claim.'"  Kolkman at 4‑5, quoting 2B Larson § 78.31(a) (2) .


We now find that Employer did not have knowledge of any facts about Employee's heart attack which would have indicated to a reasonable conscientious manager that a potential workers' compensation claim may he involved.  The D&O states in pertinent part:


When Employee completed his shift, he went immediately to the showers as usual.  While showering, Employee began to experience nausea, sweating, and pains in the back of both arms, which he thought was from overuse.  Employee dressed and went to the bus. A co‑worker suggested Employee should have his blood pressure checked so Employee found an emergency medical technician (EMT).  Employee's blood pressure was found to be normal, so he returned to the bus for transport to the ferry which takes the miners back to Juneau.

(D&O at 2.)


The only incident of which we are aware that could have led Employer to believe that Employee's heart attack was related to his employment was Employee's visit to the EMT after the end of his shift.  We find that Employee's brief visit to the EMT was not sufficient to indicate to the Green's Creek management that a potential workers' compensation claim could he involved.  We so find because Employee's visit was after the shift ended, because his blood pressure and other signs were found to he normal, and because Employee declined any further assistance and returned to the bus for transport home.  No diagnosis was made, no recommendation was made that Employee should seek medical assistance, and Employee attributed his arm pain to overuse.  In addition, Employer introduced testimony at hearing which indicated that in fact, Employer first learned that Employee's heart attack may he work‑related on 13 June 1991 when a copy of Employee's report of injury was received.


We have reviewed the evidence concerning prejudice which Employer may have suffered as a result of Employee's failure to give timely notice of injury.  Neither party introduced any evidence specifically addressing this issue.  However, on reviewing the transcription of Employer's closing argument at hearing, we note Employer argued prejudice did occur, as evidenced by Mr. Felzien's testimony that he was unable to recall where Employee was working on the shift preceding his heart attack,
 and by Mr. Linder's testimony that he first investigated the incident after Employee filed his report of injury, because Green's Creek management had no knowledge that the heart attack was work related.


We now find that Employer was prejudiced by Employee's failure to give timely notice.  We note that the record raises some questions about what Employee told his physicians about his duties as a hard‑rock miner, and about what he was doing on the shift preceding his heart attack.  We find that if Employee had notified Employer that his heart attack was work‑related soon after it occurred, Employer would have had an opportunity to make a more thorough investigation of Employee's activities at work on 22 June 1990.  That evidence may have had some bearing on the amount of physical exertion and stress Employee undertook immediately preceding the end of his shift on 22 June 1990.  Accordingly, we find Employee's failure to provide timely notice should not be excused under AS 23 .30.100(d)(1).


Employee has offered no reason why we should excuse his late notice under AS 23.30.100(d)(2) and we are aware of none.  We find the late notice should not be excused under AS 23.30.100(d)(2).


Employer did raise an objection to the late notice at the first hearing of this claim, so the failure to provide timely notice may not he excused under AS 23.30.100(a)(3).


As we have determined Employee failed to provide timely notice of his injury, and found the failure does not fall under one of the exceptions in AS 23.30.100(d), we find Employee's claim is barred.


In Kolkman, the court also found that the presumption of compensability had been rebutted.  As a result, the presumption of compensability drops out and Employee would be required to prove his claim by a preponderance of the evidence. (D&O at 10‑11.)  In view of our finding that Employee's claim is barred by the statute of limitations, it is unnecessary to speculate about how we would resolve the preponderance of evidence issue.


ORDER


Employee's claim is barred under AS 23.30.100 for failure to give timely notice of injury.


Dated at Juneau, Alaska this 8th day of October, 1993



ALASKA WORKERS' COMPENSATION BOARD



 /s/ LAWSON N. LAIR


Lawson N. Lair,



Designated Chairman



 /s/ DON KOENIGS


Don Koenigs, Member



 /s/ NANCY J.  RIDGLEY


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Kolkman, employee / applicant; v. Green's Creek Mining Co., employer; and Zurich Insurance Company, insurer / defendants; Case No. 9033851; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska this 8th day of October, 1993.



Bruce Dalrymple

jrw

�








    �The appeal record contains two documents concerning this visit.  The EMT's log records Employee's name, time of visit, vital signs, and notes "Complained of nervousness & tingle in both arms.  Taking meds for tennis elbow." (Appeal record at 43.)


	An unsigned chart note states: “on 6�23�90 @ 12:25 AM Robert Kolkman came into office asking to have his blood pressure checked.  Marc Orsby took his BP & pulse.  Both appeared to be normal.  Robert complained of tingling under both upper arms and of 'sweating like a stuck pig'  After Marc took B.P $ P, Robert said he feels better and he walked down the hall." (Appeal record at 44.)


    �Milton T. English, M.D., is Employee's treating cardiologist in Seattle.





    �	Patrick E. Murphy was Employee's attorney at the time of the January 1992 hearing.  Mr. Murphy first saw Employee on 29 April 1991.  Until his retirement, Mr. Murphy practiced law with Mr. Batchelor, who now represents Employee.


    �See testimony of Health and Safety Manager Rod Linder, at pages 94�95 of the hearing transcript.


    �At hearing, Ronald Felzien testified he is Green's Creek Mine Supervisor.  On 22 June 1990 he was working as Employee's Supervisor.  He testified he was unable to remember the face where Employee was working on his shift before his heart attack. (Hearing transcript at 127.)







